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Title 3— 
The President 


Presidential Documents 


Proclamation 6138 of May 23, 1990 


Older Americans Month, 1990 


By the President of the United States of America 


A Proclamation 


Each May, during Older Americans Month, we gratefully acknowledge the 
many contributions that older men and women have made—and continue to 
make—to our Nation. With faith, hard work, and an abiding love of freedom, 
they have helped to make the 20th century the American Century. Today they 
share a wealth of wisdom and experience with their families, neighbors, and 
co-workers. 


During this year’s observance of Older Americans Month, we also celebrate 
the Silver Anniversary of the Older Americans Act. Signed into law in 1965, 
this important legislation reaffirmed the rights and dignity of America’s senior 
citizens and established a framework for programs designed to help them 
remain active, independent, and productive members of society. 


The Older Americans Act created the Administration on Aging as the Federal 
focal point and advocate for our Nation's older citizens. Since the signing of 
the Act, a nationwide network of State and Area Agencies on Aging has 
emerged. These agencies are working to dispel myths about aging; to protect 
older Americans from exploitation and discrimination; and to provide a range 
of services and opportunities they need and deserve. Last year alone, 9 million 
older men and women participated in programs sponsored under the Act. The 
assistance provided through such programs includes transportation, meals, 
supportive in-home services, and employment. 


Thanks, in part, to the greater respect and well-being they enjoy as a result of 
such efforts, millions of older Americans are now remaining in the work force 
past the traditional “retirement age.” Indeed, many are pursuing second 
careers, while others continue to enrich our communities and country through 
volunteer work. Whether they hold jobs, volunteer, or quietly devote their 
time to family and friends, older Americans are a great blessing to us, and all 
of them merit our appreciation and support. 


Thus, as we celebrate all that has been accomplished in the 25 years since the 
enactment of the Older Americans Act, let us renew our determination to 
ensure that this progress continues. We must continue to promote, in every 
community, programs that are both accessible to older persons and their 
families and flexible enough to meet their individual needs. 


In the coming decades, meeting this goal will become increasingly important. 
Americans 85 years of age and over will constitute one of the fastest-growing 
segments of our population, and, one American in five will be 65 or older. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, by virtue of the authority vested in me by the Constitution and laws 
of the United States, do hereby proclaim May 1990 as Older Americans Month. 
I call upon the American people to observe this month with appropriate 
programs, ceremonies, and activities. 
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-third day 
of May, in the year of our Lord nineteen hundred and ninety, and of the 
Independence of the United States of America the two hundred and four- 
teenth. 


Liars 


{FR Doc. 90-12384 
Filed 5-23-90; 3:33 pm] 
Billing code 3195-01-M 





Rules and Regulations 


DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 


7 CFR Parts 1809, 1902, 1910, 1941, 
1943, 1944, and 1945 


AGENCY: Farmers Home Administration, 
USDA. 


ACTION: Final rule. 


SUMMARY: The Farmers Home 
Administration (FmHA) amends its 
insured loan servicing regulations to 
implement certain provisions of the 
Agricultural Credit Act of 1987 (Pub. L. 
100-233) (ACT) and to provide 
clarification for the servicing of insured 
farmer programs loans. The FmHA 
published an interim rule effective 
October 14, 1988, with request for 
comments to be submitted on or before 
November 14, 1988, in the Federal 
Register (53 FR 35638-35798). 

This final rule is based on comments 
received on the interim rule on 7 CFR- 
parts 1902, 1910, 1941, 1943, and 1945. No 
comments were received on parts 1809 
and 1944. The Agency is still reviewing 
the comments on 7 CFR parts 1924, 1951, 
1955, 1362, and 1965 which will be 
published in a separate final rule at a 


later date. FmHA amends its regulations: 


to conform to the Act and to make other 
clarifying and editorial changes. 

This action is being taken to: 

(1) Facilitate keeping borrowers on 
the Farm or Ranch to the maximum 
extent possible; (2) respond to rural 
Farm problems throughout the Nation; 
(3) minimize losses under farmer 
programs loans; (4) reduce the 
Government's cost of maintaining 
regulations for obsolete and unfunded 
Farm loan programs; (5) reduce 
inconsistencies in interpretation of the 


regulations; and (6) provide more 
guidance to the FmHA field staff. 
&FFECTIVE DATE: May 25, 1990. 

The Interim Final Regulatory Impact 
Analysis is available for public 
inspection in the Directives and Forms 
Management Branch (DFMB) of the 
Farmers Home Administration {PmHA), 
room 6348, South Agricultural Building, 
Washington, DC 20250. 

FOR FURTHER INFORMATION CONTACT: 
Chester Bailey, Assistant to the 
Assistant Administrator, Farmer 
Programs, Farmers Home 
Administration, USDA, room 5025, 
South Agricultural Building, 14th and 
Independence Avenue, SW., 
Washington, DC 20250, Telephone (202) 
382-1471. 

SUPPLEMENTARY INFORMATION: 
Classification: This final action has been 
reviewed under USDA procedures 
established in Departmental Regulation 
1512-1, which implements Executive 
Order 12291, and has been determined 
to be major because it will result in an 
annual effect on the economy of $100 
million or more. 


Memorandum of Law 


I have reviewed the regulations which the 
Farmers Home Administration (FmHA) is 
publishing as a final rule to implement, 
among other items, provisions of the 
Agricultural Credit Act of 1987, Public Law 
100-233, 101 Stat. 1662 et seq. I find that these 
regulations comply with that statute and the 
FmHA has the authority to propose such 
regulations pursuant to that Act and section 
339 of the Consolidated Farm and Rural 
Development Act (7 U.S.C. 1989). 

Alan Charles Raul, 
General Counsel. 


Summary of FRIA 


These resolutions are part of a broad 
set of regulations that are being 
developed to implement the Agricultural 
Credit Act of 1987, (ACT). These 
regulat:ons have been determined to be 
a major action because they include 
provisions relating to the restrictions of 
delinquent loans that are expected to 
have more than a $100 million impact on 
the economy. 

The USDA has developed an Interim 
Final Regulatory Impact Analysis (FRIA) 
due to the effect the ACT will have on 
the economy. There are a number of 
requirements in the ACT; however, the 
most significant requirements are the 
loan restructuring with debt write-down 
provisions and the provisions for a 
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secondary market. The secondary 
market provisions will be covered in a 
separate document. The 

Regulatory Impact Analysis a for 
this document was summarized in 

interim rule published on eeiae 14, 
1988. (53 FR 35638-35798). The summary 
is incorporated into this document. 

The estimates contained in the 
Preliminary Impact Analysis are 
considered to be substantially indicative 
of the number of borrowers 
for the write-down and associated costs 
of debt restructuring under the interim 
regulations revised for final publication. 
Changes in the final regulations are not 
likely to affect servicing and property 
management procedures more than the 
extent of debt adjustment under the 
interim rule restructuring provisions. 

Since these provisions are required by 
the ACT, other alternatives were not’ 
considered. 

Programs Affected 

These changes affect the following 
FmHA pregrams as listed in the catalog 
of Federal Domestic Assistance: 


10.404—Emergency Loans 
10.406—Farm Operating Loans 
10.407—Farm Ownership Loans 
10.410—Low Income Housing Loans 
(Section 502 Rural Housing Loans) 
10.416—Soil and Water Loans 


Intergovernmental Consultation 


1. For the reasons set forth in the final 
rule related to Notice 7 CFR part 3015, 
subpart V (48 FR 29115, June 24, 1983) 
and FmHA Instruction 1940-], 
“Intergovernmental Review of Farmer 
Home Administration Programs and 
Activities” (December 23, 1983), 
Emergency Loans, Farm Operating 
Loans, and Farm Ownership Loans are 
excluded with the exception of nonfarm 
enterprise activity from the scope of 
Executive Order 12372 which requires 
intergovernmental consultation with 
State and local officials. 

2. The Soil and Water Loans Programs 
is subject to the provisions of Executive 
Order 12372 and FmHA Instruction 
1940-J. 


Environmental Impact Statement 


This document has been reviewed in 
accordance with 7 CFR part 1940, 
subpart G, “Environmental Program.” It 
is the determination of FmHA that this 
action does not constitute a major 
Federal action significantly affecting the 





21518 


quality of the human environment, and 
in accordance with the National 
Environmental Policy ACT of 1969, 
Public Law 91-190, an Environmental 
Impact Statement is not required. 


Background 


The Agricultural Credit Act of 1987 
(Pub. L. 100-233) requires a number of 
changes in the Farmers Home 
Administration (FmHA) regulations and 
how we will continue to do business 
with our Farm borrowers. Due to the 
great number of changes and to expedite 
the implementation of the “Act,” we are 
publishing the revisions in FmHA 
regulations in several separate 
issuances. 

There are a number of sections of the 
Agricultural Credit Act of 1987 (“Act”) 
that are very important to FmHA Farm 
Borrowers. The Act requires 
implementation of those sections. It will 
allow many Farm borrowers to continue 
’ to Farm and will, at the same time, 
assist in minimizing losses to the 
Government. 

Interim Rule 

The interim rule was published in the 
Federal Register (53 FR 35638) on 
September 14, 1988, effective October 14, 
1988, with a 60 day comment period. The 
comment period ended November 14, 
1988. Comments were received from 77 
individuals and organizations. 
Comments were received from farmers, 
farm organizations, bank officials, 
FmHA employees, other Federal 
agencies and an FmHA employee 
association. Follow-up correspondence 
and/or dialogue has occurred with some 
respondents and changes or revisions 
have been made as a result of a review 
of the comments. This final rule is based 
on comments received on 7 CFR parts 
1902, 1941, 1943 and 1945. Comments 
received on 7 CFR parts 1924, 1951, 1955, 
1962 and 1965 are still being reviewed 
by the Agency and will be published in 
a separate final rule. Additional minor 
changes to correct internal 
inconsistencies and to clarify certain 
minor changes are not discussed below 
but are also adopted in this final rule. 


Discussion of Comments 


The comments and regulations 
revisions will be addressed in the order 
that the regulations appear in the CFR. 


Part 1808—Appraisals 


Subpart A—Appraisal of Farms and 
Leasehold Interests 


No comments were received on 
changes in this subpart published in the 
interim rule. The interim rule is adopted 
as final. 


Part 1902—Supervised Bank Accounts 


Subpart A—Loan and Grant 
Disbursement 


This subpart provides the procedures 
for administering loan and grant 
disbursements through supervised bank 
accounts. 


Section 1902.2—Policies Concerning 
Disbursement of Funds 


One respondent commented that 
further explanation is needed as to why 
supervised bank accounts will be used 
ony in rare instances and why the 
District Director's approval is needed to 
continue a supervised bank account 
beyond one year. The Agency believes 
that the use of supervised bank accounts 
as a supervisory technique should be of 
a temporary nature. The use of 
supervised bank accounts is time 
consuming for both FmHA and the 
borrowers. For these reasons the District 
Director's approval is required for 
extension of a supervised bank account 
beyond a one year period. The Agency 
adopts the language in the interim rule 
with a change to paragraph (a) of 
§ 1902.2 by substituting the word 
“certain” for the work “rare”. 


Section 1902.14—Reconciliation of 
Accounts 


One respondent commented that the 
definition of “Checks” should reference 
credit unions and share drafts, and 
suggested that a definition could be 
included in line 8 of paragraph (a) of 
§ 1902.14 “* * * amount of each check, 
i.e., a negotiable demand draft drawn on 
or payable through or at an office of a 
financial institution.” The Agency 
agrees and adopts this suggestion in 
principle. 

Since there were no other comments 
on these regulations, the interim rule is 
adopted as final with the above 
changes. 


Part 1910—General 


Subpart A—Receiving and Processing 
Applications 


This subpart provides the procedures 
for receiving and processing FmHA 
applications for services. This subpart 
was revised in part to incorporate 
section 623, “Farm Ownership Outreach 
Program to Socially Disadvantaged 
Individuals” of the Agricultural Credit of 
1987. 


Section 1910.1—General 


This section has been clarified to 
reference Subpart S of Part 1951 of this 
chapter for delinquent borrower(s) 
requesting primary and preservation 
loans servicing actions on their 
accounts. 


Federal Register / Vol. 55, No. 102 / Friday, May 25, 1990 / Rules and Regulations 


Section 1910.3—Receiving Applications 


One respondent inquired if divorce 
decrees and settlements can still be 
requested as documentation along with 
court record of payments. The Agency 
does not believe that paragraph (d) of 
§ 1910.3 needs any clarification. The 
information regarding the receipt and 
dependability of income from alimony, 
child support, or separate maintenance, 
provided by a former spouse, may be 
requested, considered, and verified to 
determine eligibility and repayment 
ability. 

One respondent stated that paragraph 
(j)(2) of § 1910.3 references Form FmHA 
440-59, instead of the correct Form 
FmHA 440-58. The Agency agrees and 
has corrected the error. 

One respondent commented that the 
new regulations allow anyone with a 
farming background whether married or 
single to apply for a loan, and requires 
only one person to apply and sign for 
the loan, which appears to destroy the 
“family farm” ideals and concept. This 
change in the regulation was mandated, 
in part, by the Equal Credit Opportunity 
Act (ECOA), which prohibits a creditor 
from taking sex or marital status into 
account in connection with the 
evaluation of creditworthiness of an 


- applicant; and prohibits a creditor from 


aggregating or combining accounts when 
each party separately and voluntarily 
applies for credit. 

The Agency has revised paragraph 
(b)(3) of § 1910.3, to clarify when item 
17, “Financial Statement”, of Form 
FmHA 410-1, does not have to be 
completed for those applicants who are 
presently indebted to FmHA. 


Section 1910.4—Processing Applications 


To prevent any misunderstandings 
from arising, the Agency has revised 
paragraph (b)(6) of § 1910.4 to clarify 
that 5 years of production history is 
normally required except when the 
applicant has been farming less than 5 
years and that the 5 years will 
immediately precede the year of 
application. 

One respondent commented that 
paragraphs (g) and (h) of § 1910.4 should 
be amended to clarify that not only will 
the County Committee make its own 
independent decision, which does not 
involve consideration of the projected 
repayment ability or the adequacy of the 
collateral, but that the letter advising the 
applicant/borrower of the County 
Committee's decision will contain only 
the County Committee's decision. The 
Agency believes that the existing 
statement regarding the County 
Committee's review is adequate. The 
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present statement used by the County 
Committee leaves no question that the 
County Committee is only determining 
loan eligibility and not the applicant's 
projected repayment ability, the 
adequacy of the security or the 
feasibility of the proposed operation. 

Rather than amending paragraph (g) 
of § 1910.4 as the respondent suggested, 
the Agency instead has amended 
paragraph (b)(2) of § 1910.6 to clarify 
that the letter advising the applicant/ 
borrower of the County Committee's 
decision, will only contain the (1) 
reasons for the County Committee 
ineligibility determination, (2) right to 
meet with the County Committee, and 
(3) appeal rights. Paragraph (b)(2) of 
§ 1910.6 is the more logical place to put 
this further guidance as it already deals 
with what Form FmHA 440-2 will 
contain regarding notification of an 
unfavorable County Committee 
determination. The Agency believes that 
paragraph (g) of § 1910.4 does not need 
further clarification with respect to 
either loan eligibility determination or 
the contents of the notification regarding 
ineligibility. 

The Agency has made clarification 
changes by adding paragraph (b)(13) to 
reference Form FmHA 1945-22, 
“Certification of Disaster Losses;” 
correcting paragraph (b)(15) to cite the 
correct Form FmHA 1945-26, 
“Calculation of Actual Losses;” deleting 
the reference to Form FmHA 410-8 in 
paragraph (b)(16); and adding paragraph 
(b)(22) to reference Form FmHA 1940-38, 
“Request for Lender's Verification of 
Loan Application.” 

The Agency has also redesignated 
paragraphs (b)(13), (b)(14) and (b)(15) as 
(b)(14), (b)(15), (b)(16) respectively; and 
deleted paragraph (b)(16) that 
referenced Form FmHA 410-8. 

The Agency has revised paragraph (i) 
of this section to clarify that for RH 
loans, when a determination of 
eligibility cannot be made within 30 
days, the applicant will be notified in 
writing of the reason(s) for the delay. 
The paragraph is also revised to clarify 
that the receipt of a signed copy of Form 
FmHA 1940-1, Request for Obligation of 
Funds, by the applicant is considered 
written notice for loan approval. 


Section 1910.5—Evaluating Applications 


The Agency has amended 
§ 1910.5(c)(1) to clarify that FmHA 
delinquencies resolved through loan 
service programs will not indicate an 
unacceptable credit rating. 

One respondent commented that 
paragraph (c)(6) of this section 
pertaining to previous debts settled 
pursuant to subpart B of part 1956, part 
1864 (FmHA Instruction 456.1) and 


subpart B of part 1951 of this chapter did 
not indicate an unacceptable credit 
rating and directly conflicted with 

§ 1944.4(c) of subpart A of part 1944 of 
this chapter which states that a loan will 
not be made for such persons unless the 
State Office determines processing may 
continue. The respondent recommended 
that the phrase, “except as provided in 

§ 1944.4(c) of subpart A of part 1944 of 
this chapter” be added to the end of 
paragraph (c)(6) of § 1910.5. The Agency 
agrees and has made the suggested 
change. A correction has been made in 
this paragraph to change “and debts 
settled pursuant to subpart 5 of part 
1951” to “and debts restructured 
pursuant to subpart S of part 1951.” 


Section 1910.6—Notification of 
Applicant 


A change has been made to 
§ 1910.6(b) which was already discussed 
under the heading dealing with 
§ 1910.4(g). 

One respondent commented that 
§ 1910.6(e), “Available funds,” does not 
clearly state the time frame for making 
loan funds available, and that FmHA's 
delay in funding restricts the farmer's 
repayment ability as a result of late 
production. The Agency has amended 
paragraph (e) of this section to clarify 
the time frame for providing loan funds 
to the applicant after loan approval. If 
loan funds are available at the time a 
Farmer Program loan is approved, funds 
must be provided within 15 days of loan 
approval, unless the applicant agrees to 
a longer period. When a loan is 
approved subject to the availability of 
funds, loan funds will be provided 
within 15 days after funds become 
available, unless the applicant agrees to 
a longer period of time. 

One respondent commented that 
§ 1910.6(f) which states that applications 
received when funds are not available 
will be processed through approval 
subject to the availability of funds, 
conflicts with § 1944.26(a)(4) of subpart 
A of part 1944 of this chapter, which 
directs the County Supervisor only to 
make a determination of eligibility when 
Rural Housing funds are not available. 
The commentor suggested that 
paragraph (f) of this section be revised 
to distinguish between Farmer Programs 
and Rural Housing applications. The 
Agency agrees with this comment and 
has amended paragraph (f) of § 1910.6 to 
distinguish between Farmer Programs 
and Rural Housing applications. 

One respondent commented that 
§ 1910.6(f) regarding the notification of 
applicant by certified mail when loan 
funds become available, with a followup 
letter if the applicant does not respond 
within 10 days of the date of the first 
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letter, is very cumbersome and could 
possibly be done with one letter. The 
Agency agrees with the comment and 
has amended paragraph (f) of this 
section to include a statement in the 
certified letter to the applicant, that if 
the applicant does not contact the 
County Office within 30 days from the 
date the certified letter was received, 


“ the application will be considered 


withdrawn. 

Section 1910.6(f}(1), approval 
condition to be included under Section 
41 of Form FmHA 1940-1, has been 
amended for clarification as to time 
limits for reviewing eligibility and 
feasibility when these changes would 
affect eligibility. 


Exhibit A to Subpart A of Part 1910 


One respondent commented that the 
production history for some delinquent 
farmers has been lost because the 
delinquent farmers may have been out 
of farming for a period exceeding 5 
years, and that provisions should be 
made for establishing such a farmer's 
production history either on a historical 
basis for years when that farmer was 
farming or by some other equitable 
method. The Agency believes that a 
method of establishing the applicant/ 
borrower's production history is 
adequately addressed in paragraph (b) 
of § 1924.57 of subpart B of part 1924 of 
this chapter, and that Exhibit A to 
subpart A of part 1910 does not need to 
be amended to cover this point. 

The respondent further stated that 
ASCS acreage allotments and 
production history may have Leen lost 
on some farms that have been out of 
business, and FmHA should strive to 
reinstate these farms and reestablish 
their eligibility for ASCS payments. 
While the Agency agrees that ASCS 
acreage allotments/bases and 
production history may have been lost 
on some farms, the owner/operator is 
responsible for annual reporting of the 
farm's production status to the local 
ASCS office. It is felt that a relatively 
small percentage of these farms go 
unreported, regardless of whether the 
owner is an individual or the 
Government. Therefore, the Agency did 
not adopt the suggested changes. 

One respondent commented that item 
8 of Exhibit A should be more explicit as 
to the processing of Forms AD-1026 and 
SCS-CPA-26. The Agency agrees and 
has amended paragraph 9 of Exhibit A 
to provide further detail as to processing 
of the Forms AD-1026 and SCS-CPA-26. 
Paragraph 11(C) has been amended to 
clarify that Form FmHA 440-32, will be 
returned to the County Office for mailing 
to the applicant's creditors. Paragraph 





15 has been amended to reference Form 
FmHA 440-32, “Request for Statement of 
Debts and Collateral.” Reference to 
Form AD 1047 has been added as 
paragraph 18. 

Exhibit B to Subpart A of Part 1910 


One respondent commented that 
Exhibit B, “Letter to Notify Socially 
Disadvantaged Applicant(s)/ 
Borrower(s) Regarding the Availability 
of Direct Farm Ownership (FO) loans 
and the Acquisition/Leasing of FmHA 
Acquired Farmland,” should be 
rewritten to improve its readability, as 
some members of soci 
disadvantaged groups have limited 
education. The Agency amended Exhibit 
B for readability in the interim rule and 
does not feel there is any problem with 
present readability. Therefore, the 
Agency does not adopt this suggestion. 
The Agency has amended Exhibit B to 
delete the word “improve” as a loan 


corrections of typographical and 
grammatical errors. 


Part 1941—Operating Loans 


Subpart A—Operating Loan Policies, 
Procedures, and Authorizations. 


This subpart provides procedures for 
receiving and processing insured 
operating loans, and was revised to 
incorporate section 602 “definitions” of 
the Agricultural Credit Act of 1987. 
Section 1941.4—Definitions 


One respondent recommended that 
the limited resource definition be 
revised to the original definition, 
whereby a limited resource loan would 
be granted only when the applicant 
lacked management ability or had 


Therefore, the Agency does not adopt 
the suggestion. 

One respondent commented that the 
definition of a feasible plan is weak 
because there is no requirement to 
budget for replacement of capital items 
or have a 10-percent margin between 
“balance available” and the amount due 
creditors in Table K of Form FmHA 431- 
2. The commentor stated that by adding 
these requirements, there would be 
fewer unsound loans made, less 
Government losses, and a higher 
success rate among FmHA financed 
family farmers. The Agency previously 
proposed to strengthen the feasible plan 


definition, but as a result of adverse 
comments from the public, the changes 
were not implemented. The Agency does 
not adopt the suggestion. 

Section 1941.6—Credit Elsewhere 


One respondent commented that 
County Supervisors have required 
applicants, applying for operating or 
farm ownership loans, to apply for a 
guaranteed loan when it was evident 
that a feasible plan could not be 
developed at guaranteed loan rates; and 
therefore, the rule should be changed 
requiring referral to a private lender 
only in cases where it is evident the 
applicant can cash flow at guaranteed 
loan rates either with or without interest 
rate buydown. The Agency believes the 
referral of an applicant to other credit is 
properly addressed in this section. The 
County Supervisor will refer such 
applicants to other credit only when a 
lender indicates credit can be extended 
with or without an FmHA guarantee, or 
it is determined the applicant can obtain 
a loan from a lender with or without a 
guarantee. Therefore, the Agency does 
not adopt the suggestion. 

Section 1941.12—Eligibility 
Requirements 


One respondent commented that the 
expertise requirement (1 year out of the 
last 5 years) as an eligibility requirement 
is in direct opposition to the intent of 
Congress as evidenced by paragraph 
(b)(1) of section 353, “Debt Restructuring 
and Loan Servicing,” of Public Law 100- 
233, “Agricultural Credit Act of 1987”, 
which states “the delinquency must be 
due to circumstances beyond the control 
of the borrower * * *.” The experience 
requirement does not take into account 
that the farmer may have been unable to 
farm in any of the past 5 years or longer 
because FmHA refused to extend 
operating credit, which circumstance 
was Clearly beyond the borrower's 
control. The commenter recommended 
the requirement for recent farm 
experience or training in 1 of the last 5 
years be eliminated as an eligibility 
requirement. The commentor is 
misinformed regarding the eligibility 
requirements for loan making and 
eligibility requirements for debt 
restructuring and loan servicing. The 
experience requirement under this 
section pertains only to eligibility for 
loan making. The eligibility 
requirements for debt restructuring and 
loan servicing actions as referenced in 
section 353 of the “Agricultural Credit 
Act of 1987” do not consider the 
experience requirement and only pertain 
to existing FmHA Farmer Program 
borrowers. Therefore, the Agency does 
not adopt this suggestion. However, the 
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Agency has amended the rule to «‘arify 
that the 1 year out of 5 years 
requirement refers to a complete 
production and marketing cycle and not 
just to a calendar year since a calendar 
year is an artificial timeframe for many 
farming operations. 

One respondent commented that the 
requirement that applicants need to rely 
on farm income had been deleted from 
this section. The requirement was useful 
in situations where applicants did not 
need to farm, or were looking for tax 
shelters. The Agency removed this 
requirement in view of the ongoing 
depressed farm economy recognizing 
that many farmers now need 
supplemental off-farm incomes to 
develop a feasible plan of operation. 
The test for credit requirement prohibits 
the making of loans to those applicants 
who can obtain credit from other 
sources. Therefore, the Agency does not 
believe reinstatment of this requirement 
is appropriate at this time. 

One respondent commented that the 
eligibility requirement pertaining to 
“character (emphasizing credit history, 
past record of debt repayment and 
reliability) and industry to carry out the 
proposed operation,” needs revision 
because this regulation gives FmHA the 
right to refuse credit to practically any 
of the borrowers that Congress intended 
to be covered by the Agricultural Credit 
Act of 1987. The respondent further 
states that this requirement will 
eliminate most farmers who are 
delinquent, due to circumstances 
beyond their control. The respondent 
points out that the reference to 
“industry” is a catch-all phrase, that 
allows any farmer to be rejected, and it 
used should be clearly defined. The 
Agency amended this section as a result 
of comments received on the proposed 
rule with respect to credit history and 
past record of debt repayment by 
adding, “past record of debt repayment 
will not be cause for a determination 
that the applicant/borrower is not 
eligible, if an honest attempt has been 
made to meet the payment(s). The 
Agency does not believe a further 
explanation is necessary. Also, the term 
“industry” is a statutory requirement 
which as existed for several years 
without problem. Therefore the 
suggestion is not adopted by the 
Agency. 

Section 1941.14—Annual Production 
Loans to Delinquent Borrowers 


The comments received on this 
section were addressed in the final rule 
published on March 20, 1989, in the 
Federal Register (54 FR 11363-11366). 
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The Agency had amended paragraph 
(b) by adding the word “annual” 
preceding the phrase “operating and 
family living expenses only,” in the first 
sentence. 


Section 1941.16—Loan Purposes 


One respondent commented that the 
allowance of not more than $15,000 in a 
fiscal year for real estate improvements 
or repairs is too low, as many 
delinquent farmers have been without 
repair funds for many years, and the 
loan amount should be decided on a 
case-by-case basis. The Agency believes 
the $15,000 amount in a fiscal year is 
adequate, and if justified, an additional 
amount could be advanced in the 
ensuing fiscal year. Therefore, the 
suggestion was not adopted. 

One respondent commented regarding 
payments to a creditor, whether an 
appraisal was required, and if the 
amount owed to such creditor included 
interest. The Agency believes the issues 
are properly addressed in § 1941.16(i), 
which references appraised market 
value and amount owed to such creditor. 
Accrued interest is considered as part of 
the debt owed to a creditor. 


Section 1941.17—Loan Limitations 


One respondent commented that loan 
limits are too low for some farmers 
particularly those who received larger 
loans under earlier programs; and 
consideration should be given to higher 
loan limits, as these farmers are 
restricted in their operations because of 
this under capitalization. Operating loan 
limits are established in accordance 
with the Consolidated Farm and Rural 
Development Act. Therefore, the Agency 
cannot administratively adopt the 
suggestion. 


Section 1941.18—Rates and Terms 


One respondent commented that this 
section does not denote any time limit 
on scheduling the first installment on the 
promissory note. The Agency agrees and 
has amended § 1941.18(b)(1) to indicate 
that the first installment must be 
scheduled within 18 months of loan 
closing. 

The Agency has amended 
§ 1941.18(b)(2) to clarify that annual 
production loans scheduled for 
repayment in one installment must be 
scheduled for repayment no later than 
18 months from the date of closing. 


Section 1941.29—Relationship Between 
FmHA Loans, Insured and Guaranteed 


The Agency has amended this section 
for clarification. Paragraph (b) was 
amended to specify that an insured OL 
loan may be made to a guaranteed 
borrower. 


The Agency has rewritten paragraph 
(b)(2) to clarify that the outstanding 
combined insured and guaranteed OL 
principal balance owed by the loan 
applicant, or owed by anyone who will 
sign the note as consigner, may not 
exceed the authorized guaranteed OL 
loan limit. 

Paragraph (b)(3) has been rewritten to 
clarify that different lien positions on 
real estate are considered separate and 
identifiable security. 


Section 1941.33—Loan Approval or 
Disapproval 


One respondent commented that 
FmHA personnel were advised that 
sending a signed copy of Form FmHA 
1940-1 to the applicant did not 
constitute written notice of approval 
and that a separate letter would be 
required; therefore, this section should 
be revised to include this requirement, 
and a guide letter should be added to 
the instruction. The Agency has 
determined that the receipt of a signed 
copy of Form FmHA 1940-1 by the 
applicant constitutes sufficient notice of 
loan approval action. Therefore, the 
Agency does not adopt the suggestion. 
Exhibit A—Processing Guide 

The Agency has deleted the reference 
to Form FmHA 410-8, “Applicant 
Reference Letter,” as Form FmHA 440- 
32, “Request for Statement of Debts and 
Collateral” has been revised to verify all 
secured and unsecured debts. 


Subpart B—Closing Loans Secured by 
Chattels 


This subpart provides the procedures 
for closing operating loans secured by 
chattels. 

One respondent commented that 
members of cooperatives and 
corporations are no longer required to 
sign the promissory note as individuals 
and therefore, they are not legally 
obligated for the entity debt; they can 
abuse the system through excessive 
financial gains from the entity and walk 
away with no financial liability. The 
Agency has administratively determined 
that individual members of such entities 
may not always be required to sign the 
promissory note(s) as individuals; 
however, individual members of the 
entity or other cosigners will be required 
to sign the promissory note(s) and 
security instruments as individuals 
when the loan approval official 
determines that the entity cannot meet 
the necessary cash flow or security 
requirements. The same comment and 
response is made with regards to 
subpart B of part 1943, § 1943.38. 

With these changes, other clarifying 
changes, and corrections of 
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typographical and grammatical errors, 
the interim rule is adopted as final. 


Part 1943—Farm Ownership, Soil and 
Water and Recreation 


Subpart A—Insured Farm Ownership 
Loan Policies, Procedures and 
Authorizations 


This subpart provides the procedures 
for receiving and processing of insured 
farm ownership loans. 


Section 1943.4—Definitions 


One respondent commented that the 
definition of a family farm remains 
ambiguous and questioned if further 
clarification and guidance would be 
provided to the field. The commentato: 
further referred to the language, “Will 
produce agricultural commodities in 
sufficient quantities” and questioned 
whether this includes hobby farms as 
opposed to rural residences. 

The Agency believes the present 
family farm definition provides 
adequate guidance to County 
Committees for their use in making an 
eligibility determination that individual 
applicants are operating family farms. It 
is the County Committee's responsibility 
for making this determination, taking 
into consideration typical family farming 
operations in their particular County 
Office area. The definition indicates a 
farm will produce agricultural 
commodities for sale in sufficient 
quantities so that it is recognized as a 
farm rather than a rural residence. The 
agency does not plan further changes to 
the family farm definition. 


Section 1943.6—Credit Elsewhere 


One respondent commented that 
County Supervisors have required 
applicants, applying for operating or 
farm ownership loans, to apply for a 
guaranteed loan when it was evident 
that a feasible plan could not be 
developed at guaranteed loan rates, and, 
therefore, the rule should be changed 
requiring referral to a private lender 
only in cases where it is evident the 
applicant can cash flow at guaranteed 
loan rates either with or without interest 
rate buydown. The Agency believes the 
referral of an applicant to other credit is 
properly addressed in this section. The 
County Supervisor will refer such 
applicants to other credit only when a 
lender indicates credit can be extended 
with or without an FmHA guarantee, or 
it is determined the applicant can obtain 
a loan from a lender with or without a 
guarantee. Therefore, the Agency does 
not adopt the suggestion. 
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Section 1943.10—Preference 

§ 1943.10{b) has been amended to 
clarify that the outreach program for 
socially disadvantaged applicants is 
directed at the purchase of farm land. 


Section 1943.12—Farm ownership loan 
eligibility requirements 


to rely on farm income had been deleted 
from this section. This requirement was 
useful in identifying applicants who did 
not need to rely on farm income for their 
livelihoods or were looking for tax 
shelters. However, the 


ioe whe can obtain credit from 
other sources. Therefore, the Agency 
does not believe reinstatement of this 
requirement is desirable at this time. 
For the reasons listed under the 
earlier discussion of changes to 
§ 1941.12, the Agency has amended 
paragraphs (a){3) and (b}(4)ii) of this 
section to clarify that sufficient farm 
_ experience in managing and operating a 
farm represents 1 year's complete 
production and marketing cycle within 
the last 5 years. 


Section 1943.13—Outreach Program for 
Applicants/Borrowers who are 
Members of Socially Disadvantaged 
Groups 


One respondent commented that this 
section could be improved by requiring 
the Chief, Farmer Programs to do 
specific things in order to accomplish 
the various objectives of the outreach 
program. The commentor stated the 
regulations should indicate that the 
Chief, Farmer Programs will identify 
those organizations that work with 
socially disadvantaged groups, and be 
required to maintain a close liaison with 
those organizations. To ensure an 
efficient outreach FmHA 
should identify members of such groups 
and notify each and every member, who 
has been farming, of the availability of 


re 
addressed in this section. Therefore, the 


Agency does not adopt this suggestion. 


lent commented that 
§ susan. which allows for 
FmHA financing of a farm without an 
adequate dwelling, does not appear to 
be consistent with the stringent rural 
housing loan making requirements. The 
Agency believes the exception of not 
requiring a dwelling on the farm is 
justified. Whether or not a dwelling is 
located on the farm should be the 
applicant's personal preference and that 
decision is often made after 
consideration of the additional 
indebtedness which would have to be 
incurred. The requirements of subpart A 
of part 1944 of this chapter are 
considered only when the applicant 
cannot comply with the stated 
exceptions and a dwelling is acquired 
with rural housing funds. Therefore, the 
Agency does not propose any changes to 
this section. 
Section 1943.29—Relationship with 
other FmHA Loans, Insured and 
ae 


ent commented that 
§ cone allows the borrower to use 
the same collateral as security for 
insured and guaranteed loans. The 
Agency incorporated this exception into 
the instruction as mandated by section 
603 of the Agricultural Credit Act of 
1987. 

The Agency has rewritten paragraph 
(b)(2) to clarify that the outstanding 
combined insured and guaranteed FO, 
and SW and principal balance owed by 
the applicant/borrower or owed by 
anyone who will sign the note as 
cosigner, may not exceed the authorized 
guaranteed FO loan limit and provided 
further that the insured indebtedness 
portion does not exceed the authorized 
insured FO loan limit. 


Section 1943.32—Loan Docket 
Processing and Forms 


The Agency has amended § 1943.32(a) 
by deleting the reference to Form FmHA 
410-8, “Applicant Reference Letter,” and 
adding a reference to Form FmHA 440- 
32, “Request for Statement of Debts and 
Collateral,” which has been revised to 
request information from all secured and 
unsecured creditors. Form FmHA 410-8 
will no longer be used in conjunction 
with Farmer Programs applications. 


Section 1943.33—Loan Approval or 
Disapproval 


One respondent commented there was 
an inconsistency between 
§ 1924.57(b){1), which requires the use of 
Form FmHA 431-2, “Farm and Home 
Plan,” and § 1943.33(b)(1)(iv) and 
§ 1951.906, which allow for the use of 


other planning forms. The Agency 
included the use of other planning forms 
in the proposed rule and did not receive 
any comments. The Agency does not 
agree there is any inconsistency 
regarding the use of other planning 
forms in the subject instructions. 


Section 1943.38—Loan Closing Actions 


One respondent commented that 
§ 1943.38(g}{3){ii}) requires the operator 
to execute the entity note as an 
individual. The commentor further 
stated this will allow members to milk 
the system and leave the operator, who 
will probably be the member with the 
least amount of financial strength, with 
the debt. The Agency agrees with the 
commentor and has amended 
§ 1943.38(g)(3)(ii) to remove the 
reference to “operator,” and to clarify 
that signatures, other than those of the 
entity officers, are required when 
necessary to assure that the loan(s) will 
be adequately secured. 


Exhibit B to Subpart A—Target 
Participation Rates for Farmers Hoi ie 
Administration Loans for Socially 
Disadvantaged Applicants 


One respondent commented that the 
subject exhibit states in part, “The 
targeted portion of a State's Fiscal Year 
direct farm ownership (FO) allocation 
* * * will be used exclusively to enable 
members of socially disadvantaged 
groups to purchase suitable farmland.” 
The respondent stated that his/her 
interpretation of section 617 of the 
Agricultural Credit Act of 1987 (ACA) is 
that the targeted funds can and should 
be used for any purpose as outlined in 
§ 1943.16 of the subject instruction. The 
respondent further stated that if FmHA 
is to have a viable targeted FO program 
and at the same time comply with the 
intent of section 617 of the ACA of 1987, 
FmHA's restriction on using targeted 
direct FO funds must be changed to 
include all FO loan purposes. The 
Agency has determined that Sections 
617 and 623 of the ACA of 1987 allow 
FmHA the discretion to restrict the use 
of targeted direct FO funds to the 
purchase of farmland. Because of limited 
FO funds, the Agency has determined 
that the best use of targeted funds 
would be in the farm purchase area; 
therefore, § 1943.10 was revised to 
clarify that targeted direct FO funds will 
be used only to purchase farmland. 

With these changes, other clarifying 
changes, and corrections of 
typographical and grammatical errors, 
the interim rule as amended is adopted 
as final. 
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Subpart B—Insured Soil and Water 
Loan Policies, Procedures and 
Authorizations 


Soil and Water (SW) loans. 


Section 1943.62—Soil and Water Loan 
Eligibility Requirements ~ 

One respondent commented that this 
section does not restrict loans to owners 
or operators of not larger than family 
farms. The Agency agrees that Soil and 
Water loans are not restricted to the 
owners or operators of not larger than 
family farms im accordance with section 
304 of the Consolidated Farm and Rural 
Development Act. 


Section 1943.82—Loan docket 
Processing 


The Agency has amended §1943.82({a) 
by deleting the reference to the Form 
FmHA 410-8, “Applicant Reference 
Letter,” and adding a reference to Form 
FmHA 440-32, “Request for Statement of 
Debts and Collateral,” which has been 
revised to request information from all 
secured and unsecured creditors. The 
Form FmHA 410-8, “Applicant 
Reference Letter” will no longer be used 
in conjunction with Farmer Programs 
applications. 


Section 1943.83—Loan Approval or 
Disapproval 

One respondent commented that 
§ 1943.83({b)(1){iv) requires the use of the 
Form FmHA 431-2, “Farm and Home 
Plan,” which is not consistent with 
§§ 1941.33(b){1)(iv) and 1951.906 which 
allow the use of other acceptable 
planning forms. The Agency referenced 
the use of other planning forms in the 
proposed rule and, therefore, does not 
agree that any inconsistency regarding 
the use of other planning forms exists in 
the subject regulations. The ; 
however, has revised § 1943.83({b)(1){iv) 
to reference Form 431-2, “Farm and 
Home Plan”, which was inadvertently 
omitted from the paragraph. 


Section 1943.88—Loan Closing Actions 


Reference is made to the comment 
and response under 1941-B pertaining to 
this section. 

Since there were no other comments 
on this regulation, the interim rule is 
adopted as final. 


Subpart C—Insured Recreation Loan 
Policies, Procedures, and 
Authorizations. 

Sections 1943.101 through 1943.150 
were removed and reserved in the 


interim rule because the program has 
not been funded since fiscal year 1981 
and there are no plans to fund it in the 
future. ap eee cra 
reduce the Government's cost of revising 
and maintaining the regulations. No 
comments were received on this, so it is 
adopted in the final rule. 


Part 1944—Housing 


Subpart A—Section 502 Rural Housing 
Loan Policies, Procedures, and 
Authorizations. 


Sections 1944.23—Loans to Farm 
Ownership (FO) individual soil and 
water (SW) and recreation (RL) 
borrowers. No comments were received 
on this section, so it is adopted without 
change in the final rule. 


Part 1945—Emergency 
Subpart C—Economic Emergency Loans 


This contains regulations for 
making and servicing Economic 
Emergency Loans made after August 11, 
1978. 

Since no comments were received on 
the interim rule of this subpart, the 
interim rule, as amended, is adopted as 
final. 


Subpart D—Emergency Loan Policies, 
Procedures and Authorizations 


This subpart prescribes the policies, 
procedures and authorizations for 
making insured emergency (EM) loans. 


Section 1945.154—Definitions and 
Abbreviations. 


The Agency has amended 
§ 1945.154(a)(31) to clarify that 
reductions in the production of feeder 
livestock and livestock products, or 
reductions in weight gains of such 
animals due to feed or pasture loss{es), 
will not be considered production losses 
when replacement feed is available to 
purchase. This section was not included 
in the interim rule published September 
14, 1988. 


Section 1945.155—Relationship Between 
FmHA and Other Federal Agencies 


The Agency has made minor editorial 
changes to paragraphs (a) and (b) for 
clarification purposes. This section was 
not included in the interim rule. 


Section 1945.162—Eligibility 
Requirements 


The Agency has made minor editorial 
to the introduction and to 
paragraph (g) for clarification purposes. 
This section was not included in the 
interim rule. 


Section 1945.163—Determining 
Qualifying Losses, Eligibility for EM 
ae ee Amount of 


The has rewritten 
§ 1945.163(a}(1){iv) to clarify how 
normal year yields are to be established 
when the applicant's production loss is 
on new land being developed, or on 
perennial crops such as fruits or nuts, 
and a mature production potential has 
not been reached. 

Section 1945.163(a){2) ceases: 

amended by clarifying th 


Section 1945.163(a){2){xii) has been 
amended by clarifying that only variable 
costs not incurred are deducted from the 
normal years J ayer om value in 


amended to clarify that the dollar value 
of the substitute crop must be added to 
the dollar value of the disaster year’s 
production and income before 
caleulating the total production loss. 

Section 1945.163({a)(2){xvii} has been 
amended to clarify that calculation of 
production losses to foundation herds of 
breeding animals will be based on either 
the reductions of natural increase in 
numbers and animal unit weight gain of 
such offspring, or losses of feed crops 
and pasture, but not both. 

The Agency has made minor editorial 
changes to paragraph (a)(1)(iii) and 
paragraphs (a)(2) (ii), ar (xvi), (xviii), 
and (xx) of this section to correct 
spelling, punctuation and errors in the 
instruction. This section was not 
included in the interim rule published 
September 14, 1988. 


Section 1945.168—Rates and Terms 


The Agency has corrected a 

oes error in paragraph (bi) 
This change was not included in the 

interim rule published September 14, 
1988. 
Section 1945.169—Security 
Requirements 

One respondent, referencing 
§ 1945.169(a)}(3), inquired as to when the 
amount of an EM loan would ever 
exceed the total value of the collateral 
at the time the loan{s} was made. 
Section 1945.169(d) allows the Agency to 
consider the applicant's repayment 
ability when adequate security is not 


_ available because of the disaster. 


The Agency has rewritten 
$ 1945.169{a)}(3) to clarify that the same 
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collateral can be used as security for 
both insured and guaranteed loans. 

One respondent commented that 
§ 1945.169(b)(2) requires the operator to 
execute the entity note(s) as an 
individual. The commentor further 
stated that this would allow non- 
operator members to milk the system 
and leave the operator, who would 
probably be the member with the least 
amount of financial strength, 
responsible for the debt. The Agency 
agrees and has amended § 1945.169(b)(2) 
to remove the reference to “individuals 
that will operate the farm” and to clarify 
that signatures other than those of the 
entity officers are required when 
necessary to assure sufficient security 
will be obtained. The amended language 
is consistent with that contained in the 
other farmer program loan regulations. 


Section 1945.175—Options, Planning, 
and Appraisals 

The Agency has made minor editorial 
changes to reference planning forms, 
other than Form FmHA 431-2, which are 
used in the loan application process, 
and to delete the option of the applicant 
filing only abbreviated planning forms 
for certain loans. This section was not 
included in the interim rule published 
September 14, 1988. 


Section 1945.182—Loan Docket 
Preparation 

The Agency has made minor editorial 
changes to paragraphs (a), (b) and (d) to 
correct spelling and punctuation and for 
clarification purposes. This section was 
not included in the interim rule 
published on September 14, 1988 in the 
Federal Register. 


Section 1945.183—Loan Approval or 
Disapproval 

The Agency has rewritten paragraph 
(a)(3) of this section to clarify 
responsibilities of County Office 
employees in verifying the accuracy and 
propriety of calculations on Forms 
FmHA 1945-22 and FmHA 1945-26. 

The Agency has made minor editorial 
changes to paragraphs (a)(4) (ii) and (iii) 
to correct spelling and punctuation and 
for clarification purposes. This section 
was not included in the interim rule 
published September 14, 1988, in the 
Federal ; 

Other than changes made as a result 
of comments, clarifying changes, and 
corrections of typographical and 
grammatical errors, the interim rule, as 
amended, is adopted as final. 


List of subjects 
7 CFR Part 1809 


Loan Programs—Agriculture, Real 
property—Appraisals, Rural areas. 


7 CFR Part 1902 


Accounting, Banks, Banking, Grant 
programs—Housing and community 
development, Loan programs— 
Agriculture, Loan programs—Housing 
and community development. 


7 CFR Part 1910 


Applications, Credit, Loan programs— 
Agriculture, Loan programs—Housing 
and community development, Loan and 
moderate income housing, Marital status 
discrimination, Sex discrimination. 


7 CFR Part 1941 


Crops, Livestock, Loan programs— 
Agriculture, Rural areas, Youth. 


7 CFR Part 1943 


Credit, Loan programs-—Agriculture, 
Recreation, Water resources. 


7 CFR Part 1944 


Home Improvement, Low and 
moderate housing rental, Mobile homes, 
Mortgages, Rural housing, Subsidies. 


7 CFR Part 1945 


Agriculture, Disaster assistance, 
Intergovernmental relations, Livestock, 
Loan programs—agriculture. 


Accordingly, chapter XVIII. title 7, 
Code of Federal Regulations is amended 
by adopting parts 1809, 1902, 1910, 1941, 
1943, 1944, and 1945 of the interim rule 
published September 14, 1988, (53 FR 
35638-35798) as a final rule with the 
following amendments. 


PART 1902—SUPERVISED BANK 
ACCOUNTS 


1. The authority citation for Part 1902 
is revised to read as follows: 

Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; Sec. 10, Pub. L. 93-357, 88 Stat. 
392; Title I of the Emergency Agricultural 
Credit Adjustment Act of 1978, 92 Stat. 429; 7 
CFR 2.70. 


Subpart A—Loan and Grant 
Disbursement. 


§1902.2 [Amended] 

2. Section 1902.2(a) is amended in the 
last sentence by removing the word 
“rare” and inserting in its place the 
word “certain”. 

3. Section 1902.14 is amended by 
revising paragraph (a) to read as 
follows: 


§ 1902.14 Reconciliation of accounts. 

(a) A checking account statement will 
be obtained periodically in accordance 
with established practices in the area. If 
the checking account statement does not 
include sufficient information to 
reconcile the account (the name of the 
payee or the check number and the 
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amount of each check, i.e., a negotiable 
demand draft drawn on a financial 
institution), the original cancelled check 
or either a microfilm copy or other 
reasonable facsimile of the cancelled 
check must be provided to the District or 
County Office with the statement. 
Checking account statements will be 
reconciled promptly with District or 
County Office records. The person 
making the reconciliation will initial the 
record and indicate the date of the 
action. 


* * * 7 


PART 1910—GENERAL 


4. The authority citation for part 1910 
continues to read as follows: 


Authority: 7 U.S.C. 1989; 42 U.S.C. 1480; 5 
U.S.C. 301; 7 CFR 2.23 and 2.70. 


Subpart A—Receiving and Processing 
Applications. 


5. Section 1910.1 is amended by 
revising the introductory paragraph to 
read as follows: 


§1910.1 General. 


This subpart prescribes the policies 
and procedures for receiving and 
processing Farm Ownership (FO), Soil 
and Water (SW), Operating (OL), 
Emergency (EM), Rural Renting Housing 
(RRH), Rural Cooperative Housing 
(RCH), Rural Housing Site loans (RHS), 
and Labor Housing (LH) and insured 
Section 502 and 504 Rural Housing (RH) 
loan and grant applications, except as 
modified by program regulations. It also 
prescribes policies for informing 
applicants and other interested 
individuals about the services of the 
Farmers Home Administration (FmHA). 
Delinquent Farmer Programs borrowers 
requesting primary and/or preservation 
loan service programs will file their 
request by use of the applicable 
attachment(s) to Exhibit A, “Notice of 
the Availability of Loan Service 
Programs for Delinquent Farm 
Borrowers,” of subpart S to part 1951 of 
this chapter. 


* * * = ~ 


$1910.31 [Amended] 

6. Section 1910.3(b)(2) is amended by 
changing the reference, “Form FmHA 
431-3, ‘Household Financial Statement 
and Budget,’ ” to read, “Form FmHA 
1944-3, ‘Budget and/or Financial 
Statement.’ ” 

7. Section 1910.3 is amended by 
revising paragraphs (b)(3), (j)(2), and (k) 
to read as follows: 


$1910.3 Receiving applications. 
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(b) ** 

(3) Farmer Program applicants who 
are presently indebted to FmHA will be 
required to complete Form FmHA 410-1. 
When application is made within 60 
days of the date of Table A, “Balance 
sheet,” on Form FmHA 431-2, “Farm 
and Home Plan,” and there are no 
significant changes that would affect 
eligibility, reference to Table A of Form 
FmHA 431-2 can be made in Item 17, 
“Financial Statement as of Date of 
Application,” of Form FmHA 410-1. 


* a 


* 2? 


(2) A record of the date and method of 
delivery of the booklet and Form FmHA 
440-58 will be kept in the running record 
section of the applicant’s/borrower’s 
County Office case folder. 

(k) For loans, assumptions and credit 
sales to individuals for household 
purposes that are subject to the Real 
Estate Settlement Procedures Act 
(RESPA), Form FmHA 1940-41, “Truth in 
Lending Disclosure Statement,” will be 
completed using “good-faith” estimates, 
and will be delivered or placed in the 
mail to the applicant within 3 business 
days of receipt of the written application 
in the County Office. 

8. Section 1910.4 is amended by 
removing paragraph (b)(16); by 
redesignating current paragraphs (b)(13) 
through (b)(15) as paragraphs (b)(14) 
through (b)(16); by revising paragraph 
(a)(6)(ii), the introductory text of 
paragraph (b) and paragraph (b)(6); by 
adding a new paragraph (b){13); by 
revising newly redesignated paragraph 
(b)(15); by adding new paragraph (b)(22); 
and by revising paragraphs (e), and (i) to 
read as follows: 


§1910.4 Processing applications. 
a ** 


ee 6 


(ii) Under no circumstances may 
financial information obtained under 
this regulation be disseminated to any 
other department or agency of the 
Federal Government (other than the 
Office of the Inspector General (OIG) or 
the Department's Office of Advocacy 
and Enterprise (OAE)} without express 
approval of the Office of the General 
Comeet cy 


* 7 


(b)} devine i Program 
applications. Completed applications 
are those set forth below. All persons 
requesting an application will be 
provided Exhibit A of this subpart. 
Completed applications will be 

in the order of date received, 
except as outlined in § 1910.10 of this 


subpart. The filing date will be stamped 
on the front of Form FmHA 410-1. The 
date a Farmer Programs loan application 
is considered complete will be entered 
in Hem 17, “Remarks.” of Form FmHA 
1905-4, “Application and 
Card—Iindividuals.” This date will 
establish the 30-day and 60-day 
timeframe for eligibility and loan 
approval/disapproval, respectively. The 
County Supervisor will verify the 
information furnished by the applicant 
and record and assemble additional 
information needed to properly evaluate 
the applicant's qualifications and credit 
needs. A completed Parmer Program 
application will consist of both the 
applicant's and FmHA’s responsibilities 
which are as follows: 


(6) Five years of production history 
immediately preceding the year of 
application, unless the applicant has 
been farming less than 5 years. 

(13) Form FmHA 1945-22, 
“Certification of Disaster Losses.” (EM 
loans only). 

(15) Form FmHA 1945-26, 
“Calculation of Actual Losses” (EM loan 
only). 

(22) Form FmHA 1940-38, “Request for 
Lender's Verification of Loan 
Application.” 

(e) Notifying socially disadvantaged 
applicants the availability of 
Direct Farm Ownership (FO) loans and 
the acquisition/leasing of FmHA 
acquired farmland. immediately after an 
application for FO assistance is 
received, the Supervisor will 
send Exhibit B of this subpart, “Letter to 
Notify Socially Disadvantaged 
Applicants/Borrowers Regarding the 
Availability of Direct Farm Ownership 
(FO) Loans and the Acquisition/Leasing 
of FmHA A Farmland” to the 
applicant(s). Exhibit B will also be 
presented to all socially disadvantaged 
individuals at the time they make their 
initial contact with FmHA 
FmHA services. Socially disadvantaged 
applicants are defined in § 1943.4 of 
subpart A of part 1943 of this chapter. 

(i) Timeliness. Written notice of 
eligibility or ineligibility will be sent to 
each applicant, not later than 30 days 
after receipt of a completed application; 
and for Farmer Program loan 


approved or disapproved and the 
applicant notified in writing of the 
action taken not later than 60 days after 


receipt of a completed application. 
Receipt of a signed copy of Form FmHA 
1940-1, Request for Obligation of Funds, 
by the applicant is considered written 
notice for loan approval. For RH leans, 
if a determination of eligibility cannot 
be made within.30 days from the date of 
receipt of the completed the 
applicant will be notified, in writing, of 
the circumstances causing the delay, 
and the approximate time needed to 
make a decision. If an applicant is 
disapproved, the applicant will be given 
appeal rights as provided in subpart B of 
part 1900 of this chapter. The letter will 
contain the ECOA ph set forth in 


- § 1910.6(b){1) of this subpart. 


9. Section 1910.5 is amended by 
revising paragraphs (c){1)} and (c)(6} to 
read as follows: 


§ 1910.5 Evaluating applications. 


} Shale 


which occurred more than 36 months 
before the application, if no recent 
similar situations have occurred, or 
FmHA delinquencies that have been 
resolved through loan service 

as defined in § 1951.906 of part 1951 of 
subpart S of this chapter. 

(6) Previous FmHA debts settled 
pursuant to subpart B of part 1956 of this 
chapter and part 1864 of this chapter 
(FmHA Instruction 456.1) and debts 
settled pursuant to subpart B of part 
1951 of this chapter, except as provided 
in § 1944.4{c) of subpart A of part 1944 
of this chapter. 

10. Section 1910.6 is amended by 
revising paragraphs (a), (b}(2). (e). (f}. 
and (f}(1) to read as follows: 


§ 1910.6 Notification of applicant. 
(a) Favorable eligibility decision. lf 
the decision of —— is favorable, 
the County Supervisor will notify the 
applicant oe and, for Farmer 
if the County Supervisor has 


regulations. 

that the applicant clearly 

that a decision of eligibility does not 
constitute approval of the loan. In 
notifying the applicant of a favorable 
decision on eligibility, the County 
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available that indicates the original 
eligibility determination may be in error, 
the applicant will be reconsidered by 
the County Committee taking the new 
information into account. The County 
Committee will then recertify whether or 
not the applicant still meets eligibility 
requirements by the use of Form FmHA 
440-2. Written notification as to the 
action taken will be sent to the 
applicant. 

(b) *** 

(2) If the County Committee 
determines that the applicant is not 
eligible, Form FmHA 440-2 will be 
completed by giving the specific 
reason(s) for the rejection and the 
factual basis in the blank space 
immediately above the space for the 
signatures of the County Committee 
members. The form will be dated and 
the County Committee members will 
sign in the space provided. The letter 
advising the applicant/borrower of the 
County Committee's decision will 
contain only those reasons pertaining to 
the County Committee's ineligibility 
determination, right to meet with the 
County Committee, and appeal rights. 
The letter of ineligibility will be 
formatted in accordance with Exhibits 
B-1 or C of subpart B of part 1900 of this 
chapter as appropriate. 

(e) Available funds. After EM, OL, FO 
and SW loans are approved, loan funds 
will be made available to the applicants 
within 15 days of loan approval, unless 
the applicant(s) agree to a longer period. 
Loans approved subject to the 
availability of funds will be handled in 
accordance with paragraph (f) of this 
section. 

(f) Lack of funds. Applications 
received for Rural Housing loans when 
funds are not available will be 
processed in accordance with § 1944.26 
of subpart A of part 1944 of this chapter. 
Farmer Programs loan applications 
received when funds are not available 
will be processed through approval 
subject to the availability of funds. 
Applicants who are ineligible will be so 
advised, in accordance with paragraph 
(b)(1) or (b)(2) of this section. If no funds 
are available within 15 days of loan 
approval of a Farmer Programs loan, 
eligible applicants will be notified that 
their applications will be held until 
funds are available. When funds 
become available for the requested loan, 
eligible applicants will be notified 
immediately by letter. This letter will be 
sent by certified mail, return receipt 
requested. Funds must be provided to 
the applicant within 15 days of when 
they become available unless the 
applicant agrees to a longer period. The 


letter will advise the applicant to notify 
the County Office immediately, but no 
later than 10 days from the date the 
certified letter was received, if the 
applicant is still interested in obtaining 
the assistance applied for. The letter 
will also contain a statement that if the 
applicant does not contact the County 
Office within 30 days from the date the 
certified letter was received, the 
application will be considered 
withdrawn. The letter will contain the 
ECOA Notice set forth in paragraph 
(b)(1) of this section. If the applicant 
indicates a desire to obtain assistance, 
the County Supervisor will review the 
applicetion with the applicant; and, if 
there have been any significant changes 
that would affect eligibility, the County 
Supervisor will obtain the necessary 
current information to determine 
eligibility, and when appropriate, 
present the application to the County 
Committee for reconsideration. 

(1) When funds are not available for 
EM, OL, FO and SW loans within 15 
days of loan approval, eligible 
applicants will be approved for the loan, 
and Form FmHA 1940-1, “Request for 
Obligation of Funds,” will be executed 
by the appropriate loan approval 
official. The following approval 
condition will be included under section 
41, “Comments and Requirements of 
Certifying Official,” of Form FmHA 
1940-1, upon execution of the form for 
all insured and guaranteed Farmer 
Program loans: 


This loan is approved subject to the 
availability of funds. If this loan/guarantee 
does not close for any reason within 90 days 
from the date of approval on this document, 
the approval official will request an update of 
eligibility information. The undersigned loan 
applicant agrees that the approval official 
will have 14 working days to review any 
updated information prior to submitting this 
document for obligation of funds, if there are 
no changes that affect eligibility. If there have 
been significant changes that would affect 
eligibility, a decision as to eligibility and 
feasibility will be made within 30 days from 
the time the applicant provides the necessary 
information. 


§ 1910.8 [Amended] 


11. Section 1910.8 is amended in the 
first sentence by changing the word 
“applications” to read “applicants” and 
the word “basis” to read “basic.” 

12. Exhibit A to subpart A is amended 
by revising the exhibit title and 
paragraphs 9, 11, and 15, redesignating 
paragraphs 2 through 16 as 3 through 17 
respectively and adding paragraphs 2 
and 18 to read as follows: 
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Exhibit A—Letter Requesting 
Information Needed for a Complete 
Farmer Program Application 


+ * * + * 


(2) Completed Form FmHA 410-9, 
“Statement Required by the Privacy Act.” 
* * * . * 

(9) Form SCS CPA-26, “Highly Erodible 
Land and Wetland Conservation 
Determination,” will be completed by the 
local Soil Conservation Service (SCS) Office 
upon receipt of Form AD 1026 “Highly 
Erodible Land and Wetland and 
Conservation Certification.” You are required 
to initiate the processing of Form AD 1026, by 
contacting the local Agricultural Stabilization 
and Conservation (ASCS) office. 

(11) Form FmHA 440-32, “Request for 
Statement vf Debts and Collateral.” If you 
presently owe loans or have unpaid operating 
accounts or bills with other creditors, it is 
essential that we verify the unpaid balances 
of these debts. Please complete your part of 
Form FmHA 440-32 for each of your present 
creditors. These forms are to be completed as 
follows: (Additional forms are available from 
our office.) 

A. Enter the creditor's name and address in 
the top left portion of the form. 

B. Enter your name and address on the line 
following “I,” sign and date the form (bottom 
right). 

C. Return the completed form to our office 
for mailing to your creditors. 

(15) Applicant's Reference Letter List—this 
list may include credit references and these 
references must show complete address and 
credit account number when the reference is 
a credit institution. 

FmHA will mail Form FmHA 440-32 letters 
to the references provided and they must be 
received back in the office before your 
application is considered complete. 

OR 

A credit report fee of $. payable 
to the Farmers Home Administration. Upon 
receipt of your fee, a commercial credit report 
will be ordered and this report must be 
received by the FmHA County Office before 
your application is considered complete. 

. * * * * 

(18) Form AD 1047, “Certification regarding 
Debarment, Suspension, and other 
Responsibility, Matters—Primary Covered 
Transactions.” 


. 7: * 7 + 


(County Supervisor) 


13. Exhibit B to subpart A is amended 
by revising the first paragraph to read as 
follows: 


Exhibit B—Letter to Notify Socially 
Disadvantaged Applicant(s) / Borrower(s) 
Regarding the Availability of Direct 
Farm Ownership (FO) Loans and the 
Acquisition/Leasing of FmHA Acquired 
Farmland 

Desr. ——————_ 
The Farmers Home Administration (FmHA) 
has authority under the Agricultural Credit 
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Act of 1987 to target direct farm ownership 
(FO) loan funds and acquired farmland to 
applicants/borrowers of socially 
disadvantaged groups. 

This program provides credit to applicants/ 
borrowers of socially disadvantaged groups, 
at regular or reduced interest rates, to 
purchase or enlarge farms. In addition, the 
program provides that FmHA acquired 
farmland be made available for sale or lease 
to applicants/borrowers of socially 
disadvantaged groups. Socially 
disadvantaged borrowers with existing direct 
FO loans may have their accounts deferred 
and/or reamortized at a reduced interest rate. 


PART 1941—OPERATING LOANS 


14. The authority citation for part 1941 
continues to read as follows: 


Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7 CFR 
2.23 and 2.70. 


Subpart A—Operating Loans Policies, 
Procedures, and Authorizations 


15. Section 1941.12 is amended by 
revising paragraphs (a)(3) and (b)(5)(ii) 
to read as follows: 


§ 1941.12 Eligibility 


* * * * 


a © ©€ 
a) 


(3) Except for youth loans, have 
sufficient applicable educational and/or. 
on the job training or farming 
experience in managing and operating a 
farm or ranch (1 year’s complete 
production and marketing cycle within 
the last 5 years) which indicates the 
managerial ability necessary to assure 
reasonable prospects of success in the 
proposed plan of operation. 

(b) eee 

(5) ea & @ 

(ii) They must have sufficient 
applicable educational and/or on the 
job training or farming experience in 
managing and operating a farm or ranch 
(1 year’s complete production and 
marketing cycle within the last 5 years) 
which indicates the managerial ability 
necessary to assure reasonable 
prospects of success in the proposed 
plan of operation. 

16. Section 1941.14 is amended by 
revising paragraph (b) to read as 
follows: 


§ 1941.14 Annual production loans to 
delinquent borrowers. 


* o 7 * 7 


(b) Loan funds will be used to pay 
essential annual operating and family 
living expenses only, as defined in 
§ 1962.17 (b)(2)(ii)(A) of subpart A of 
part 1962 of this chapter. 


* . * * * 


17. Section 1941.18 is amended by 
revising paragraphs (b)(1) and the first 
two sentences of paragraph (b)(2) to 
read as follows: 


§ 1941.18 Rates and terms. 

(b) * ee 

(1) The final maturity date for each 
loan cannot exceed 7 years from the 
date of the promissory note. The first 
installment must be scheduled for 
payment within 18 months of loan 
closing. 

(2) Loan funds used to pay annual 
operating expenses or bills incurred for 
such purposes for the crop year being 
financed will normally be scheduled for 
payment within 12 months, but no later 
than 18 months, from the date the loan is 
closed when marketing plans extend 
beyond 12 months. When an OL loan for 
annual production is scheduled for 
repayment in one installment, the 
installment must fall due no later than 
18 months from the date of loan closing... 
Individual marketing circumstance may 
warrant repayment schedules which are 
longer than 18 months. * * * 

18. Section 1941.29 is amended by 
revising the introductory text of 
paragraph (b), and paragraphs (b)(1), 
(b)(2), and (b)(3) to read as follows: 


§ 1941.29 Relationship between FmHA 
loans, insured and guaranteed. 

(b) An insured OL loan may be made 
to a guaranteed loan borrower provided: 

(1) The outstanding insured and 
guaranteed OL principal balance owed 
by the loan applicant does not exceed 
$400,000 at loan closing. 

(2) The outstanding combined insured 
and guaranteed OL principal balance 
owed by the loan applicant, or owed by 
anyone who will sign the note as co- 
signer evidencing personal liability, will 
not exceed the authorized guaranteed 
OL loan limit providing the portion 
representing the insured OL 
indebtedness does not exceed the 
insured loan limit. The deciding factors 
are the type of entity and the personal 
liability of the entity members. 
Individuals, who are members or 
stockholders of a cooperative or 
corporation that is indebted for a 
$200,000 insured and $200,000 
guaranteed OL loan, can each borrow a 
$200,000 insured and $200,000 
guaranteed OL loan, or any combination 
of insured or guaranteed OL loan funds 
that does not cause them to exceed the 
individual insured or guaranteed OL 
loan limits, provided they conduct 
separate farming operations as 
individuals and they have not signed as 
individuals giving personal liability for 


the entity OL debt. Likewise, such 
entities whose members or stockholders 
are individually indebted for the 
maximum insured or guaranteed OL 
loan limit, may borrow the maximum 
insured or guaranteed OL loan limits, 
providing none of the members or 
stockholders are required to pledge 
personal liability for the entity debt. 
Partners or joint operators of a 
partnership or joint operation, which is 
indebted for a $200,000 insured and a 
$200,000 guaranteed OL loan, cannot 
borrow additional OL funds as 
individuals in a separate operation 
because they are each personally liable 
for the total entity debt. Likewise, such 
entities, consisting of individuals who 
are indebted for the maximum insured 
or guaranteed OL loan limits, are not 
eligible for OL loan assistance. 

(3) Chattel and/or real estate security 
must be separate and identifiable from 
the security pledge to FmHA for a 
guaranteed loan. Different lien positions 
on real estate are considered separate 
and identifiable security. 


* 7 . * 


Exhibit A to Subpart A [Amended] 


19. Exhibit A of Subpart A is amended 
in paragraph A under the heading 
“Application Processing” by removing 
the lines that begin with Forms FmHA 
“410-8” and FmHA “1924-14.” 


PART 1943—FARM OWNERSHIP, SOIL 
AND WATER AND RECREATION 


20. The authority citation for Part 1943 
continues to read as follows: 


Authority: 7 U.S.C. 1989; 5 U.S.C. 301; 7 CFR 
2.23 and 2.70. 


21. Section 1943.10 is amended by 
revising paragraph (b) to read as 
follows: 


§ 1943.10 Preference. 


* * * * * 


(b) The portion of a State's farm 
ownership (FO) loan fund allocation 
designated for applicants who are 
members of socially disadvantaged 
groups will be used exclusively to assist 
them in purchasing farmland. However, 
this requirement does not preclude the 
use of the State's regular allocation of 
FO funds for loans for other authorized 
FO loan purposes to applicants who are 
members of socially disadvantaged 
groups. (See exhibit B of this subpart, 
“Target Participation Rates for Farmers 
Home Administration (FmHA) Direct 
Farm Ownership (FO) Loans and 
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Acquired Property Outreach Program for 
Members of Socially Disadvantaged 
- Groups”.) 

22. Section 1943.11 is revised to read 
as follows: 


§ 1943.11 Receiving and processing 
applications. 


Applications for FO loans will be 
received and processed as provided in 
subpart A of part 1910 of this chapter, 
with consideration given to the 
requirements in Exhibit M of subpart G 
of part 1940 of this chapter. Socially 
disadvantaged individuals will be 
provided the technical assistance 
necessary when applying for FO loans 
or other assistance to acquire inventory 
farmland. Such assistance shall include, 
but not be limited to, completion of 
application and farm and home 
planning 


23. Section 1943.12 is amended by 
revising paragraphs (a}{3) and (b){4)(ii) 
to read as follows: 

§ 1943.12 Farm ownership loan eligibility 
requirements. 


(a) * ef 

(3) Have sufficient applicable 
educational and/or on the job training 
or farming experience in managing and 
operating a farm or ranch {1 year's 
complete production and marketing 
cycle within the last 5 years) which 
indicates the managerial ability 
necessary to assure reasonable 


prospects of success in the proposed 
plan of operation. 

(b) * *e 

(4) eee 

(ii) They must have sufficient 
applicable educational and/or on the 
job training or farming experience in 
managing and operating a farm or ranch 
(1 year’s complete production and 
marketing cycle within the last 5 years) 
which indicates the managerial ability 
necessary to assure reasonable 
prospects of success in the proposed 
plan of operation. 


24. Section 1943.29 is amended by 
revising paragraph (b)(2) to read as 
follows: 


§ 1943.29 Relationship with other FmHA 
loans, insured and 

(b) eee 

(2) The outstanding combined insured 
and guaranteed FO principal balance 
owed by the loan applicant, or owed by 
anyone who will sign the note as 
cosigner evidencing personal liability, 
will not exceed the authorized 
guaranteed FO loan limit providing the 
portion representing the insured FO 
indebtedness does not exceed the 
insured FO loan limit. The deciding 
factors are the type of entity and the 
personal liability of the entity members. 
Individuals, who are members or 
stockholders of a cooperative or 
coproration that is indebted for a 


$200,000 insured and $100,000 
guaranteed FO loan, can each borrow a 
$200,000 insured and $100,000 

eed FO loan, or any combination 
of insured or guaranteed FO loan funds 
that does not cause them to exceed the 
individual insured or guaranteed FO 
loan limits, provided they conduct 
separate farming operations as 
individuals and they have not signed for 
personal liability for the entity FO debt. 
Likewise, such entities, whose members 
or stockholders are individually 
indebted for the maximum insured or 
guaranteed FO loan limits, may borrow 
the maximum insured or guaranteed FO 
loans providing none of the members or 
stockholders are required to pledge 
personal liability for the entity debt. 
Partners or joint operators of a 
partnership or joint operation, which are 
indebted for a $200,000 insured and a 
$100,000 guaranteed FO loan, cannot 
borrow additional FO funds as 
individuals in a separate operation, 
because they are each personally liable 
for the total entity debt. Likewise, such 
entities consisting of individuals who 
are indebted for the maximum insured 
or guaranteed FO loan limits, are not 
eligible for FO loan assistance. 

25. The table and footnotes in 

§ 1943.32(a) are revised to read as 
follows: 


§ 1943.32 Loan docket processing and 
forms. 
(a) * a 
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of information. concerning the applicant’s character and credit. Original is retained by the person who supplies the information. 


26. Section 1943.38 is amended by 
revising paragraph (g)(3)(ii) to read as 
follows: 


§ 1943.38 Loan closing 


Sir 

(3) *ee 

(ii) Cooperatives or corporations. The 
appropriate officers will execute the 


note on behalf of the cooperative or 
corporation. Any other individuals’ 
signatures needed to assure the required 
security will be obtained as provided in 
State supplements, and they will be 
personally liable for the debt. 


Farm Ownership and individual Soll and Water 
Fund Analysis. 
..| Agreement to Sell Nonessential Real Estate ........ 


When applicable. 
? Not used when a credit sale is processed without a loan. 


Notes to Table 


Subpart B—insured Soil and Water 
Loan Policies, Procedure, and 
Authorizations 


27. Section 1943.82(a) is revised to 
read as follows: 


§ 1943.82 Loan docket processing. 

(a) Forms. FmHA forms are available 
in any FmHA Office. The following table 
is a guide to the forms needed and 
shows how they are distributed. 
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information concerning the applicant's character and credit. Original is retained by the person who supplies the information. 


28. Section 1943.83 is amended by 
revising paragraph (b)(1)(iv) to read as 
follows: 


§ 1943.83 Loan approval or disapproval. 


 lglitetha 


(iv) The proposed loan is based upon 
a feasible plan. Planning forms other 
than Form FmHA 432-2, “Farm and 
Home Plan” may be used when they 
provide the information. 


7 = * . 


PART 1945—EMERGENCY 


29. The authority citation for part 1945 
continues to read as follows: 


Authority: 7 U.S.C. 1989 5 U.S.C. 301; 7 CFR 
2.23 and 2.70. 


Subpart D—Emergency Loan Policies, 
Procedures, and Authorizations 


30. Section 1945.154 is amended by 
revising paragraph (a)}{31) to read as 
follows: 


$ 1945.154 Definitions and abbreviations 

{a) oe 2 © 

(31) Qualifying production loss. The 
production loss an applicant sustained 
from the disaster that is equivalent to at 
least a 30 percent loss of normal per 
acre or per animal production in any 
single enterprise, which is a basic part 
of the total farming operation. Losses of 
livestock increases e.g., calves, pigs, etc., 
are considered preduction losses, except 
when live animals are destroyed. When 
an animal is killed, lost or sold because 
of injury or reduced production potential 
caused by the disaster, it is considered a 
physical loss. Reductions in the 
production of feeder livestock and 
livestock products, or reductions in 
weight gain of such animals due to 
homegrown feed crop and/or pasture 
losses, will not be considered 
production losses when replacement 
feed is available to purchase, regardless 
of the cost of that feed. When the 
disaster has severely disrupted the usual 
feeding schedule of a livestock 

ise because of extended utility 


enterprise 

failure or inaccessibility to the livestock, 
losses in production of milk, eggs, 
weight losses, etc., may be considered 
as production losses. Such production 


losses will be calculated based on the 
reduction from the normal year’s (full 
year’s) production which was caused 
during the disruption period and the 
period needed to bring production back 
up to the normal level. 

31. Section 1945.155 is revised to read 
as follows: 


§1945.155 Relationship between FmHA 
and other Federal Agencies. 

(a) ASCS and FmHA. A Memorandum 
of Understanding between the ASCS 
and FmHA on disaster assistance 
pertaining to the exchange of 
information essential to the elimination 
of duplication of compensatory disaster 
benefits from the two participating 
agencies for the same disaster losses is 
Exhibit A of FmHA Instruction 2000-J] 
(available in any FmHA Office). 

(b) FCIC and FmHA. A Memorandum 
of Understanding between the FCIC and 
FmHA pertaining to crop insurance and 
exchange of information essential to the 
elimination of duplication of 
compensatory disaster benefits from the 
two participating Agencies for the same 
disaster losses is Exhibit A of FmHA 
Instruction 2000-N (available in any 
FmHA office). 

32. Section 1945.162 is amended by 
revising the introductory text and 
paragraph (g) to read as follows: 


$1945.162 Eligibility requirements. 

In accordance with the Food Security 
Act of 1985 (Pub. L. 99-198) after 
December 23, 1985, if an individual or 
any member, stockholder, partner, or 
joint operator of an entity is convicted 
under Federal or State law of planting, 
cultivating, growing, producing, 
harvesting or storing a controlled 
substance (see 21 CFR part 1308, which 
is Exhibit C to subpart A of part 1941 of 
this chapter and is available in any 
FmHA office, for the definition of 
“controlled substance”) prior to loan 
approval in any crop year, the individual 
or entity shall be ineligible for a loan for 
the crop year in which the individual or 
member, stockholder, partner, or joint 
operator of the entity was convicted and 
additionally will be ineligible for the 
four succeeding crop years. Applicants 
will attest on Form FmHA 410-1, 
“Application for FmHA Services,” that 
as individuals or that its members, if an 


entity, have not been convicted of such 
crime after December 23, 1985. A 
decision to reject an application for this 
reason is not appealable. In addition, 
the following requirements must be met: 

(g) Training and experience. An 
applicant must have sufficient 
applicable training or farming 
experience in managing and operating a 
farm or ranch (1 year’s production and 
marketing cycle within the last 5 years 
immediately preceding the application) 
which indicates the managerial ability 
necessary to assure reasonable 
prospects of success in the proposed 
plan of operation and have the character 
(emphasizing credit history, past record 
of debt repayment and reliability), and 
industry necessary to carry out the 
proposed operation. 


7 . * + * 


33. Section 1945.163 is amended by 
revising paragraphs (a)(1){iii), (a)(1){iv), 
(a)(2)(i), (a)(2Nv). (N29, 
(a)(2)(xi)(C)(1), (a)(2)(xii), (a)(2){xiv), 
(a)(2)(xvi), (a)(2)(xvii), (a)(2)(xviii), 
{a)(2}(xix), and {a)(2}(xx) to read as 
follows: 


$ 1945.163 Determining qualifying losses, 
eligibility for EM loan(s) and the maximum 
amount of each. 


* * 7 7 * 


(a) e*ee 

(1) **# 

(iti) The County or State average 
yields. These average yields will be 
found in the State supplement 
mentioned in paragraph (a)(1) of this 
section. This production record source 
will be used only for those commodities 
and those years for which neither the 
applicant's reliable farm records nor 
ASCS actual or established yields are 
available. Only when there are no 
“actual yields” or “established yields” 
available will County or State average 
yields be used. However, County or 
State average yields may be combined 
with the actual yields when ASCS 
established yields are not available, but 
County or State average yields will not 
be combined with established yields 
when established yields are available 
for the disaster year. 

(iv) When an applicant's production 
loss is on new land being developed, or 
to young perennial crops such as fruits 
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and nuts, and mature production 
potential has not been reached, the 
State Director will establish normal year 
yields on a case-by-case basis. 

(2) ee 

(iff Information certified on Form 
FmHA 1945-22 for the disaster year for 
all single enterprises (as defined in 
§ 1945.154(a)(13)(i) of this subpart), 
which suffered a loss due to the 
disaster, will be transposted from Form 
FmHA 1945-22 to the appropriate places 
or Form FmHA 1945-26. The FmHA 
official completing Form FmHA 1945-26 
is responsible for verifying loss 
information provided by the applicant. 
Information obtained from ASCS on 
Form FmHA 1945-29 will be cross 
checked with information provided by 
the applicant on Form FmHA 1945-22. 
Whenever there is a discrepancy 
between an applicant's acreage and/or 
yield information provided on Form 
FmHA 1945-22, by the applicant, and 
the information provided by ASCS on 
Form FmHA 1945-29, the applicant will 
be told about the discrepancy and the 
applicant and the County Supervisor 
will complete Form FmHA 1945-22 so 
that it accurately reflects the applicant's 
acreage and yield. 


* * > * * 


(v) The amount of actual production 
loss will be calculated for the single 
enterprise which is a basic part of the 
farming operation (see § 1945.154{a){13) 
of this subpart) by subtracting all 
financial assistance, verified as having 
been received or to be received, through 
any disaster relief program, and all 
compensation for disaster losses 
provided by any source (i.e., crop 
insurance indemnity payments, ASCS 
disaster program payments) for that 
enterprise, from the gross dollar amount 
of production losses for that enterprise 
as determined in paragraph (a)({2){iv) of 
this section. 


* * * * ” 


{ix} Once eligibility is established, 
based on production losses, the total 
production. loss sustained by the 
applicant, directly attributable to the 
disaster, is computed by adding the 
gross dollar amount of production. losses 
of all single enterprises, whether or not 
they constitute a basic part of the 
farming operation, and subtracting from 
this total all financial assistance verified 
as having been received or to be 
received through any disaster relief 

and all compensation for 
disaster losses provided by any source 
for those enterprises. 

( xi}: .** © 

(Cy * « 


(1) Determine the normab year gross 
dollar value. To calculate this, multiply 
the number of acres grazed during the 
disaster year by the established price 
per pound or ton (this figure is 
established by the State Director in 
accordance with paragraph (a)(2)(iv) of 
this section); by the average number of 
pounds or tons of forage equivalent 
produced per acre per year during the 
average of the highest 4 out of the 
preceding 5 years for forage of the type 
being used in this calculation. (The State 
Office will set forth the forage 
equivalent values. to. be used. or the 
methodology to be used for deriving this 
value, in a State Supplement. This 
information may be set forth on a 
countywide or statewide basis. The 
State Director may contact the State's 
Extension Service or other 
knowledgeeble sources to assist in 
establishing the forage equivalent 
determination.) 


* . * > . 


(xii} When a crop cannot be planted, 
an applicant may treat the loss either as 
a production loss or as a physical loss 
(see paragraph (b) of this section}. When 
a crop cannot be planted and the 
applicant chooses to treat the loss as a 
production less, the loss wiil be 
calculated as set out in this paragraph 
as follows: Add all income thatis 
derived from the enterprise to the 
variable costs which were not incurred 
because of the disaster. (The cost figures 
will be derived from current crop 
enterprise budgets prepared by State 
Agricultural Extension Service 
economists, based on normal! farming 
conditions in the area.) Subtract this 
figure from the value of thenermal . 
year’s production. The resulting figure is 
the-gross dollar amount of production. 
loss. 


* * . * * 


(xiv] When a crop is planted and 
completely destroyed by a disaster, a 
yield of “zero” may be shown on Form 
FmHA 1945-22 for the disaster year, but 
only if no part of the crop could be 
harvested and no substitute crop could 
be planted and harvested. When figuring 
the actual dollar amount of production 
losses, subtract the normal costs of 
harvesting and marketing which were 
not incurred for crops that were 
completely destroyed by a disaster. If a 
substitute crop is planted and harvested 
during the same crop year. a yield of 
“zero” should be shown for the original 
crop, and the actual yield for the 
substitute crop on Form FmHA 1945-22 
On Form FmHA 1945-26. the dollar 
value of the substitute crop must be 


added to the dollar value of the disaster 
year’s production and income. 


* * . * * 


(xvi) When an applicant elects to sell 
feeder livestock at an earlier date than 
usual rather than purchase feed to 
replace that which was lost as a result 
of the disaster, that is a management 
decision; and the difference between 
what the sale weight would have been if 
the livestock had been fed for the 
normal period and the disaster year's 
loin premature sale weight may rot 

be claimed as a loss. 

{xvii) Calculation of production losses 
to livesteck may be based 
either on less of production in feed 
crops, including pasture, to be-fed to the 
applicant's own livestock; or on: loss 
(from normal) of weight gain of the 
livestock or livestock products 
produced, but not both. Normally, 
calculations of production losses to 
livestock enterprises will be based on 
feed crop{s) and pasture losses. In the 
case of foundation herds of breeding 
animals; however, the value of feed 
produced on native rangeland and 
pasture constitutes a small portion of 
the total input costs of maintaining a 
foundation herd of breeding animals and 
their offspring. Therefore, loan approval 
officials normally will calculate 
production losses to this type of 
livestock operation based on reductions 
in the natural increase in numbers and 
animal unit weight of such offspring. 
(Example available in any FmHA 
office.) 

Example: 


A rancher has accurate records indicating 
that the rancher's 200 head foundation 
breeding cow herd produced a normal calf 
crop average of 85 percent (170 calves) with 
an average weaned weight of 350 pounds per 
calf. As a result of a drought, the rancher 
found it necessary to cull the cow herd by 50 
cows over the normal number culled. 

The predisaster value of the cows was $600 
per head. The rancher received 35 cents per 
pound for the cull cows, which had an 
average weight of 1100 pounds. 

Additionally, the rancher's calf crop. was 
only 70 calves with an average weight of 240 
pounds in the disaster year (DY). Therefore. 
the rancher would have sustained a physica! 
loss on the cow herd (see 
§ 1945.163(b}(6){i)(B} and a production .oss or 
the-calf crop. 

The established price for calves is. 60.cemts 
per pound 
Calculations: 

The rancher's normat year’s (NY) calf crop 
was 85 percent. Since the rancher reduced 
the breeding herd by 50 cows. an adjustment 
must be made to determmne the calf losses 
The reduced herd size is now 150 cows 





150 cows xX 85% = calves (NY calf crop from a herd of 150). 


Normal year 
Disaster year. .........sssrvsesessees 


16,800 


26,880=63% production loss 

Additionally, an EM loan may be made 
based on the physical loss of 50 cows. (See 
example in § 1945.163(b)(6)(i)(B). 

(xviii) Any claims of production losses 
from the applicant will be verified by 
FmHA when the applicant's claim(s) 
appears to be unreasonable. 

(xix) Claims of production losses for 
orchard crops (fruits or nuts) will be 
considered only for the crop loss 
directly attributable to the qualifying 
disaster and determined in accordance 
with paragraph (a)(2) of this section. 

(xx) When an applicant's farming 
operation(s) is conducted in a 
designated county(ies) and a non- 
designated county(ies), eligibility will be 
established based on losses to a single 
enterprise which constitutes a basic part 
of the total farming operation, without 
regard to whether the single enterprise 
is located in the designated county. The 
disaster year’s actual yields, both in the 
designated and non-designated counties, 
will be used to determine losses. 
Compensatory payments will be 
subtracted as explained in paragraph 
(a)(2)(v) of this section when 
determining eligibility. The amount of 
the production loss loan will be limited 
to the production loss sustained in the 
designated county(ies) only, minus any 
compensatory payments received or to 
be received for that portion of the 
farming operation located in the 
designated county(ies). 

34. Section 1945.168 is amended by 
revising paragraph (b)(2) in the first 
sentence to read as follows: 


§ 1945.168 Rates and terms. 

(b) **#e 

{2) Real estate purposes (subtitle A). 
EM loans made for real estate purposes 
under § 1945.166(b) of this subpart will 
normally be scheduled for repayment for 
a term not to exceed 30 years.* * * 

35. Section 1945.169 is amended by 
revising paragraphs (a)(3) and (b)(2) to 
read as follows: 


§ 1945.169 Security requirements. 


(a e* 

(3) The same collateral may be used 
to secure two or more loans made, 
insured and/or guaranteed, to the same 
borrower. Accordingly, when an EM 
loan is made to an indebted FmHA 
guaranteed loan borrower, a junior lien 
may be taken on the same chattels and/ 
or real estate that serves as collateral 
for _ guaranteed loan(s). 

( ) * * 

(2) Cooperatives or corporations. The 
appropriate officers will execute the 
note on behalf of the cooperative or 
corporation, and any other signatures 
needed, to assure the required security 
will be obtained as provided in State 
supplements. 

36. Section 1945.175 is amended by 
revising the first four sentences of 
paragraph (b)(1) and the first sentence 
of paragraph (c)(5) to read as follows: 


§ 1945.175 Options, planning and 
appraisals. 


(b) e* 

(1) Form FmHA 431-2 or other 
planning forms that provide similar/ 
necessary information, and Form FmHA 
431-4, “Business Analysis- 
Nonagricultural Eaterprise,” when 
appropriate, will be completed as 
provided in subpart B of part 1924 of this 
chapter and in accordance with the 
FMIs. This planning process with the 
applicant is essential to making sound 
loans and, therefore, must receive 
careful attention in development of the 
loan docket. The plan will show any 
major items of expenditure and the 
reason(s) these items are needed. * * * 

(c) * 2+ 

(5) Chattel appraisals will be 
completed on Form FmHA 1945-15, 
“Value Determination Worksheet (EM 
Loans Only),” when chattels are taken 
as security. * * * 

37. Section 1945.182 is amended by 
revising paragraphs (a) and (b) and the 
first sentence of paragraph (d) to read as 
follows: 


§ 1945.182 Loan docket preparation. 

(a) Processing guide. See Exhibit A of 
this subpart for Insured Emergency Loan 
Processing Guide. When a packager has 
developed the loan docket, the County 


128 x .60x350 = 
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$26,880 NY income 
$10.080 DY income 


$16,800 Loss 


Supervisor will fully analyze the docket 
to ascertain that it is complete and 
conforms with this EM loan regulation. 
The County Supervisor will reverify 
calculations with § 1945.183(a) and 
insure that the provisions of § 1945.183 
of this subpart are met, before a final 
action is taken on the loan request. 

(b) Form FmHA 1940-1, “Request for 
Obligation of Funds.” A separate Form 
FmHA 1940-1 will be prepared for each 
EM loan which has a different interest 
rate and/or a different repayment 
period, as determined under § 1945.168 
(a) and (b) of this subpart. Also, the new 
appropriate disaster number will be 
shown on each Form FmHA 1940-1, for 
indebted EM loan borrowers having new 
qualifying losses from a subsequent 
authorized disaster. 

(d) Lease agreement. Generally, 
copies of written lease agreements 
between tenant applicants and their 
landlords will be obtained and made a 
part of the loan docket. * * * 

38. Section 1945.183 is amended by 
revising paragraphs (a)(3) and (a)(4)(ii) 
and the first sentence of paragraph 
(a)(4)(iii) to read as follows: 


§ 1945.183 Loan approval or disapproval. 
(a) * 2+ 

(3) All information provided by the 
applicant on Form FmHA 1945-22, all 
transcription of numbers and 
information from Form FmHA 1945-22 to 
Form FmHA 1945-26, and all 
calculations performed on Form FmHA 
1945-26 by an FmHA County Office 
employee will be checked and verified 
for accuracy and propriety by a different 
County Office employee. This is to 
assure that any errors are detected. The 
verifying employee will initial and date 
the Form FmHA 1945-26. If any error(s) 
is detected, the County Supervisor or 
Assistant County Supervisor will make 
the necessary corrections; and a 
computer printout of the corrected Form 
FmHA 1945-26 will be signed and dated 
by the preparer and filed in the 
applicant’s/borrower’s county case file. 

(4) * 2** 

(ii) For dwelling and/or household 
content applications, FmHA County 
Offices will send a copy of their final 
action taken on each application to the 
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appropriate SBA Disaster Area Office. 
Those actions include: loan approval on 
Form FmHA 1940-1; notification of 
application withdrawal; notification of 
loan denial; confirmation of request for 


and final determination on an appeal. A 
copy of each written communication 
from FmHA County Offices to the SBA 
Area Offices will be sent to the State 
Director, Attention: Chief, Farmer 
Programs; and. the District Director. 

(iii) Applicants who receive SBA 
physical loss loans for losses to 
dwellings and/or household contents 
may also file-for FmHA EM loan 
assistance based on farm losses other 
than to dwellings. * * * 


Exhibit A toSubpart D [Removed and 
Reserved} 


39. Exhibit A of Subpart Dis removed 
and reserved. 


Dated: January 23, 1990. 
Roland R.. Vautour, 
Under Secretary for Small Community and 
Rural Development. 
[FR Doc. 90-12049 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-07-M 


Agricultural Marketing Service 

7 CFR Part 905 

[Docket No. FV-90-137FR] 

Expenses and Assessment Rate for 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


‘3UMMARY: This final rule authorizes 
expenditures and establishes an 
assessment rate for the 1990-91 fiscal 
year (August 1-July 31) under Marketing 
Order No. 905. The expenditures and 
assessment rate are needed by the 
Citrus Administrative Committee 
(committee) established under the 
marketing order to pay its expenses and 
collect assessments from handlers to 
pay those expenses. This action will 
enable the committee to perform its 
duties and the marketing order to 
operate. 


EFFECTIVE DATES: August 1, 1990 through 
July 31, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Gary D. Rasmussen, Marketing 
Specialist, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S, Washington, 


DC. 20090-6456; telephone: (202) 475- 
3918. 


SUPPLEMENTARY INFORMATION: This 
final rule is issued. under Marketing 
Agreement and Marketing Order No. 
905,. both as. amended (7 CFR Part 905), 


order is. effective under the Agricultural 
Marketing Act of 1937, as. 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act. 

This rule has been. reviewed by the 
Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
final rule on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or di ionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own bchalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are about 100 citrus handlers 
subject to regulation under the 
marketing order covering fresh oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, and about 13,000 
producers of these fruits in Florida. 
Small ural producers have been 
defined by the Small Business 
Administration (13 CFR 121.2} as those 
having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. A 
minority of these handlers and a 
majority of these producers may be 
classified as small entities. 

This marketing order, administered by 
the U.S. Department of Agriculture 
(Department), requires that the 
assessment rate for a particular fiscal 
year shall apply to all assessable citrus 
fruit handled from the of such 
year. An annual budget of expenses and 
assessment rate is oe by the 
committee and 
Department for approval. mee committee 
members are handlers and producers of 
Florida citrus. They are familiar with the 
committee's needs and with the costs for 
goods, services, and personnel in their 
local area and are thus in a position to 


formulate appropriate budgets. The 
budget is formulated and discussed in 
public. meetings. Thus, all directly: 
affected persons have an opportunity to 
participate and provide input. 


anticipated expenses by the expected 
cartons (% bushels) of fruit shipped. 
Because that rate is applied to actual 
shipments, it must be established at a 
rate which will produce sufficient 
income to pay the committee’s expected 
expenses. The annual budget and 
assessment rate are usually 
recommended by the committee shortly 
before a season starts, and expenses are 
incurred on @ continuous basis. 


committee will have funds to pay its 
expenses. 

The committee met on February 27, 
1990, and unanimously recommended a 
1990-91 budget with expenditures of 
$180,000, compared with $185,000 


ne te for 1900-00. The expenses are 
for program administration, including 
employee salaries, fringe benefits, 
travel, office rent and equipment, and 
miscellaneous costs. 

The committee also unanimously 
recommended a@ 1990-91 assessment rate 
of $0.0034 per % bushel carton of fresh 
fruit shipped. Based on estimated fresh 
shipments of 50,000,000 cartons, 1990-91 
assessment income is expected to total 
$170,000. Interest income fer 1990-91 is 
estimated at $2,600, while the budgeted 
deficit ($7,400) is to be drawn from the 
committee's reserve. The 1989-90 
assessment rate was $0.0027. The 
assessment rate increase ($0.0007)} 
reflects a 10,000,000 carton reduction in 
estimated fresh shipments for 1990-91, 
compared with the 1989-90 estimate. A 
reserve in the neighborhood «:¢ $90,000 is 
expected at the end of the 1988-90 fiscal 
year. This is well within the amount 
authorized under the order. 

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed on to 
However, these costs will be 
significantly offset by the benefits 
derived from the operation of the 
marketing order. Based on the above, 
the Administrator of the AMS has 
determined that this action will! not have 
a significant economic impact on a 
substantial number of small entities. 

This final rule adds new § 905.229 
under this marketing order, based on the 
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committee's recommendations and other 
information. 

A proposed rule concerning this 
action was published in the Federal 
Register (55 FR 12367, April 3, 1990). 
Comments on the proposed rule were 
invited from interested persons until 
May 3, 1990. No comments were 
received. 

After consideration of the information 
and recommendations submitted by the 
committee and other available 
information, it is found that this final 
rule will tend to effectuate the declared 
policy of the Act. 


List of Subjects in 7 CFR Part 905 
Grapefruit, Marketing agreements, 
Oranges, Reporting and recordkeeping 
requirements, Tangelos, Tangerines. 

For the reasons set forth in the 


preamble, 7 CFR part 905 is amended as 
follows: 


GROWN IN FLORIDA 


1. The authority citation for 7 CFR 
part 905 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

2. New § 905.229 is added to read as 
follows: 


Note: This action will not appear in the 
Code of Federal Regulations. 


§ 905.229 Expenses and assessment rate. 
Expenses of $180,000 by the Citrus 
Administrative Committee are 
authorized, and an assessment rate of 
$0.0034 per % bushel carton of 
assessable fruit is established for the 
fiscal year ending July 31, 1991. Any 
unexpended funds from the 1989-90 
fiscal year may be carried over as a 
reserve. 
Dated: May 22, 1990. 
William J. Doyle, 
Associate Deputy Director, Fruit and 
Vegetable Division. 
[FR Doc. 90-12198 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-02-M 


Animal and Piant Health Inspection 


Service 

9 CFR Part 92 

[Docket 90-073) 

Restrictions on the importation of 
Horses 

AGENCY: Animal and Plant Health 


Inspection Service, USDA. 
action: Affirmation of interim rule. 


summary: We are affirming without 
change an interim rule that amended the 
regulations by adding Portugal and the 
Yemen Arab Republic to the list of 
countries in which the Animal and Plant 
Health Inspection Service considers 
African horse sickness to exist. This 
action is necessary because veterinary 
authorities of these two countries have 
confirmed the existence of African horse 
sickness in their respective countries. 
The intended effect of this action is to 
help prevent the introduction of African 
horse sickness, a fatal equine viral 
disease, into the United States. 


EFFECTIVE DATE: June 25, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Samuel Richeson, Senior Staff 
Veterinarian, Import-Export Animals 
Staff, VS, APHIS, USDA, Room 764, 
Federal Building, 6505 Belcrest Road, 
Hyattsville, MD 20782, (301) 436-8144. 


SUPPLEMENTARY INFORMATION: 
Background 


In an interim rule published in the 
Federal Register and effective on March 
6, 1990 (55 FR 7883-7884, Docket 89-218), 
we amended the regulations in 9 CFR 
part 92 that restrict the importation of 
horses that could introduce various 
diseases into the United States by 
adding Portugal and the Yemen Arab 
Republic to the list of countries in 
§ 92.11(d)(1)(ii) in which African horse 
sickness is considered to exist. 

Comments on the interim rule were 
required to be received on or before 
May 7, 1990. We did not receive any 
comments. The facts presented in the 
interim rule still provide the basis for 
this rule. 


Executive Order 12291 and Regulatory 
Flexibility Act 

We are issuing this rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule will have an 
effect on the economy of less than $100 
million; will not cause a major increase 
in costs or prices for consumers, 
individual industries, Federal, State, or 
local government agencies, or 
geographic regions; and will not cause a 
significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this action, the Office of 
Management and Budget has waived the 
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review process required by Executive 
Order 12291. 

We will continue to allow U.S. , 
importers to import horses from Portugal 
and the Yemen Arab Republic, although 
we will require these horses to enter 
through the port of New York and 
undergo a quarantine of at least 60 days 
at the New York Animal Import Center. 
While importers of horses from Portugal 
and the Yemen Arab Republic will incur 
additional costs because of the longer 
quarantine under this rule, we do not 
expect this to have a significant 
economic impact on a substantial 
number of small entities. There has been 
an average of 30,000 horses imported 
into the United States annually during 
the past five years. During this same 
period, there have been no horses 
imported into the United States from the 
Yemen Arab Republic and fewer than 10 
horses from Portugal. We have no 
reason to anticipate any substantial 
changes in the number of horses 
imported from these countries. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action will not have 
a significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


This rule contains no information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). : 
Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 


List of Subjects in 9 CFR Part 92 


Animal diseases, Canada, Imports, 
Livestock and livestock products, 
Mexico, Poultry and poultry products, 
Quarantine, Transportation, Wildlife. 


Accordingly, we are adopting as a 
final rule, without change, the interim 
rule amending 9 CFR 92.11(d)(1)(ii) that 
was published at 55 FR 7883-7884 on 
March 6, 1990. 


Authority: 7 U.S.C. 1622, 19 U.S.C. 1306; 21 
U.S.C. 102-105, 111, 134a, 134b, 134c, 134d, 
134f, and 135; 31 U.S.C. 9701; 7 CFR 2.17, 2.51, 
and 371.2{d). 
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Done in Washington, DC, this 22nd day o 
May 1990. ‘ 
James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 90-12200 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-34-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. 89-CE-37-AD; Amendment 39- 
6619] 


Airworthiness Directives; SOCATA 
Groupe AEROSPATIALE Models TB 9, 
TB 10, TB 20, and TB 21 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment amends 
Airworthiness Directive (AD) AD 90-02- 
18, applicable to certain SOCATA 
Groupe AEROSPATIALE Models TB 9, 
TB 10, TB 20, and TB 21 airplanes, which 
requires modification of the wing fuel 
tanks and replacement of certain 
electric fuel boost pumps. It incorporates 
a revision to the manufacturer's service 
information, and provides for an 
extension of the compliance time for 
modification of the fuel tanks and the 
electric fuel boost pump. These 
modifications and interim procedures 
will preclude fuel interruption and 
contamination that may result in power 
interruption or loss and will also 
preclude unwarranted grounding of the 
airplanes due to parts unavailability. 
EFFECTIVE DATE: June 13, 1990. 
COMPLIANCE: As prescribed in the body 
of this AD. 

appresses: SOCATA Groupe 
AEROSPATIALE TB Aircraft Service 
Bulletin (SB) No. 47/1, dated October 
1989, and SB 48/2, dated March 1990, 
applicable to this AD, may be obtained 
from SOCATA Groupe 
AEROSPATIALE, B.P. 38, 65001 Tarbes, 
Cedex, France; Telephone 62.51.73.00 or 
62.51.73.55 (for Telefax); or the Product 
Support Manager, U.S., 
AEROSPATIALE, 2701 Forum Drive, 
Grand Prairie, Texas 75053; Telephone 
(214) 641-3614. This information may 
also be examined at the FAA, Central 
Region, Office of the Assistant Chief 
Counsel, Room 1558, 601 E. 12th Street, 
Kansas City, Missouri 64106. 

FOR FURTHER INFORMATION CONTACT: 
Mr. John P. Dow, Sr., Aerospace 
Engineer, Small Airplane Directorate, 
FAA, 601 E. 12th Street, Kansas City, 


Missouri 64106; Telephone (816) 426- 
6932, or Mr. Carl Mittag, Aerospace 
Engineer, Brussels Aircraft Certification 
Staff, FAA, Europe, Africa, and Middle 
East Office; Telephone (322) 513.38.30; 
c/o American Embassy, B-1000 
Brussels, Belgium. 

SUPPLEMENTARY INFORMATION: To 
prevent power interruption or power 
loss due to fuel system contamination 
on SOCATA Models TB 9, TB 10, TB 20, 
and TB 21 airplanes, AD 90-02-18, 
Amendment 39-6454, was published in 
the Federal Register on January 8, 1990 
(55 FR 607). The AD was issued as a 
result of service difficulty reports and 
accident investigations which prompted 
an engineering review of the fuel system 
for these airplanes. 

Subsequent to the issuance of AD 90- 
02-18, the FAA became aware of 
Revisions 1 and 2 to Aerospatiale TB 
Aircraft SB 48, which changed the fuel 
system modification kit number 
effectivity referenced in the AD and the 
recurring intervals of the interim 
procedure. In addition, the FAA has 
learned that material delays have 
caused delays in the shipment of these 
modification kits. These delays have 
resulted in requests for extension of 
compliance time from numerous 
airplane operators. The FAA has 
reviewed this situation and determined 
that interim fuel tank sump draining 
procedures and electric fuel boost pump 
checks will provide an equivalent level 
of safety until the modification kits are 
available. ; 

The FAA has determined that an 
additional 150 hours should be allowed 
in order to modify the affected 
airplanes. The compliance interval for 
both these actions has been proposed by 
the manufacturer and found acceptable 
by the FAA. 

The Direction Generale de I Aviation 
Civile (DGAC), who has responsibility 
and authority to maintain the continuing 
airworthiness of these airplanes in 
France, has classified the latter 
aforementioned SBs and the actions 
recommended therein by the 
manufacturer as mandatory to assure 
the continued airworthiness of the 
affected airplanes. In addition, the 
DGAC has issued Consigne de 
Navigabilite (AD) No. 89-177(A), 
effective November 25, 1989. On 
airplanes operated under French 
registration, this action has the same 
effect as an AD on airplanes certified for 
operation in the United States. The FAA 
relies upon the certification of the 
DGAC combined with FAA review of 
pertinent documentation in finding 
compliance of the design of these 
airplanes with the applicable United 
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States airworthiness requirements and 
the airworthiness and conformity of 
products of this design certificated for 
operation in the United States. 

The FAA has examined the available 
information related to the issuance of SB 
47/1, dated October 1989, and SB 48/2. 
dated March 1990, and the mandatory 
classification of SB 48/2 by the DGAC. 
Based on the foregoing, the FAA has 
determined that the condition described 
herein that resulted in the original 
issuance of AD 90-02-18 is still an 
unsafe condition that may exist or 
develop on other products of the same 
type design certificated for operation in 
the United States. 

Therefore, AD 90-02-18 is being 
revised. It will still require replacement 
of the electric fuel boost pump on 
certain SOCATA Models TB 20 and TB 
21 airplanes and modification of the 
wing fuel tanks to allow complete 
drainage of the wing fuel tank sumps in 
the normal ground attitude on SOCATA 
Models TB 9, TB 10, TB 20, and TB 21 
airplanes. In addition, the revision will 
provide for interim fuel tank sump 
draining procedures and electric fuel 
boost pump checks which may be used 
as a temporary alternate means of 
compliance until the airplanes can be 
modified thus precluding an 
unwarranted grounding of the airplanes. 
Because an emergency condition 
continues to exist that requires the 
immediate adoption of this amended 
regulation, it is found that notice and 
public procedure hereon are impractical 
and contrary to the public interest, and 
good cause exists for making this 
amendment effective in less than 30 
days. 

The regulations adopted herein will 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Executive Order 12291 
with respect to this rule since the rule 
must be issued immediately to correct 
an unsafe condition in aircraft. It has 
been determined further that this action 
involves an emergency regulation under 
DOT Regulatory Policies and ures 
(44 FR 11034, February 26, 1979). If it is 
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required]. A copy of it, if filed, may be 
obtained from the Rules Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption ef the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) as follows: 


PART 39—l AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


= 49 U.S.C. 2354(a}, 1422 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983), and 14 CFR 11.89. 


§39.13 [Amended] 

2. Section 39.13 is amended by 
revising and reissuing AD 90-02-18, 
Amendment 39-6454, to read as follows: 


SOCATA Groupe Aerospatiale: Applies to 
Models TB 9 and TB 10, TE 20, and TB 22 
(all serial numbers (S/N), airplanes 
certificated in any category. 
Compliance: As indicated in the body of 
the AD, unless already accomplished per AD 
90-02-18. 
Te preciude loss of power due to 


(a) Within the next 75 hours time-in-service 
(TIS) from February 6, 1990, except as 
indicated ee eeanetty 
the fuel system by the installation of 
following applicable SOCATA calepeation 
kit, as described in SOCATA Service Bulletin 
(SB} Number 48/2, dated March 1990: 


Awplanes 


Alt TB airplanes (S/N 1 through 822, 850 
through 887, 889 and 
TB 20 (S/N 823 through 849, and 888) _.... 


(b) For Models TB 20 and TB 21 (S/N 1 
through 730} airplanes (unless modified with 
SOCATA Modification Number 66), within 
the next 75 hours TIS from February @, 1990, 
except as indicated in paragraph (d) of this 
AD. modify the fuel system by replacement of 
the installed Dukes fuel pump with a Weldon 
fuel pump and the addition of a check valve, 
in accordance with the instructions contained 
in SOCATA SB Number 47/1, dated October 
1969. 

(c} If the required parts are not available to 


accomplish in 
paragraph (a) of this AD. the airplane may 


continue operation for am additional 150 
hours TIS after the compliance time specified 
in paragraph (a} of this AD provided the fuel 
tank sump is drained at intervals net to 
exceed each 50 hours TIS in accordance with 
the procedures specified in the 
DESCRIPTION section of SOCATA SB 48/2, 
dated March 1990. 

(d) If the required parts are not available to 
accomplish the modifications specified in 
paragraph (b) of this AD, the airplane may 
continue operation for an additional 150 
hours TIS after the compliance time specified 
in paragraph (b) of this AD provided the 
following preflight actions are accomplished 
by the pilet prior to each engine start: 

(i) Select battery (main switch} ON. 

(ii) Advanee the mixture control to FULL. 
RICH. 

(iii) Select electric fuel boost pump ON. 

(iv) Advance the throttle until a positive 
fuel flow is observed on the fuel flow gauge, 
then retard the throttle and move the mixture 
control te IDLE/CUTOFF. 

(v} Select electric fuel boost pump OFF. 

(vi) Select battery {main switch) OFF. 

(vii) Visually inspect the electric fuel boost 
pump area for 

(viii} If mo pesitive fuel flow is observed on 
the fuel flow gauge, or fuel leaks are detected 
from the electric fuel boost pump, repair or 
replace the defective component prior to 
further flight. 

Note: Avoid moving the propeller and 
standing in the propeller area while 
inspecting the engine. 

(e) Airplanes may be flown in accordance 
with FAR 21.197 te a location where this AD 
may be accomplished. 

(f} An alternate method of compliance or 
adjustment of the initial or repetitive 
compliance times which provides an 
equivatent level of safety may be approved 
by the Manager, Brussels Aircraft 
Certification Office, FAA, Europe, Africa, and 
Middle East Office, c/o American Embassy, 
B-1000 Brussels, Belgium. 

Note: The request should be forwarded 
through an FAA Maintenance Inspector, who 
may add comments and then send it to the 
Manager, Brussels Aircraft Certification 
Office. 

All persons effected by this directive 
may obtain copies of the documents 
referred to herein upon request to 
SOCATA Groupe Aerospatiale, B.P. 38, 
65001 Tarbes, Cedex, France; Telephone 
62.51.73.00, or 62.51.73.55 (for Telefax); 
or the Product Support Manager, U.S., 
AEROSPATIALE, 2701 Forum Drive, 
Grand Prairie, Texas 73053; Telephone 
(214) 641-3614; or may examine these 
documents at the FAA, Central Region, 


‘Office of the Assistant Chief Counsel, 


room 1558, 601 E. 12th Street, Kansas 
City, Missouri 64106. 

This amendment amends AD 90-02- 
18, Amendment 39-6454. 

This amendment becomes effective on 
June 13, 1990. 


Issued in Kansas City, Missouri, om May 17, 
1990. 
Don C. Jacobsen, 
Acting Manager, Smal} Airplane Divectorate, 
Aircraft Certification Service. 
[FR Doc. 90-12214 Filed 5-24-90; 8:45 am} 
BILLING CODE 4910-13-™ 


14 CFR Part 39 
[Docket No. 80-ASW-21; Amdt. 39-6618} 


Airworthiness McDonnell 
Douglas Helicopter Company (MDHC) 
Model 369D, E, F, and FF Helicopters 
AGENCY: Federal Aviation 
Administration (FAA) DOT. 

ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD) which 
requires a one-time check of pe tail 
rotor swashplate 

determine, by seal color, if aes MRC 
bearings (black seal) have been 
installed on certain McDonnell Douglas 
Helicopter Company model} helicopters. 
If black seal bearings within a specified 
serial number range are installed, 
periodic inspections are required until 
these bearings are replaced. The AD is 
needed to prevent failure of the bearing 
which could result in loss of contro! of 
the helicopter. 

EFFECTIVE DATES: June 22, 1990. 
COMPLIANCE: As indicated in the body of 
the AD. 

ADDRESSES: The applicable AD-related 
material may be obtained from: 
McDonnell Douglas Helicopter 
Company, Technical Publications, 
Building 543/D214, 5000 E. McDowell 
Road, Mesa, Arizona 85205-9797, or may 
be examined in the Regional! Rules 
Docket, Office of the Assistant Chief 
Counsel, FAA, 4400 Blue Mound Road, 
Building 3B, Room 158, Fort Worth, 
Texas. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Sol Davis, FAA, Los Angeles 
Aircraft Certification Office, 3229 E. 
Spring Street, Long Beach, California 
90806-2425; telephone (213) 968-5233. 
SUPPLEMENTARY INFORMATION: This AD 
is prompted by a report of the existence 
of defective tail rotor swashplate 
bearing sets installed in certain MDHC 
helicopters which could result in tail 
rotor malfunction and possible loss of 
helicopter control. MDHC has advised 
the FAA thet certain tail rotor 
swashplate bearing sets, part number 
(P/N} 369D21832, serial numbers (S/N) 
059150-0001 through 059150-06982 and 
059150-0734 through 059150-0742, may 
be defective. These bearing sets were 





* 
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manufactured by MRC Corporation and 
shipped from MDHC between 
September 14, 1989, and March 1, 1990. 
The defective bearings can be identified 
by black seals instead of green seals 
used by a previous manufacturer or 
yellow seals which are now being used. 


Since this condition is likely to exist 
on other helicopters of the same type 
design, an AD is being issued which 
requires a one-time check of the tail 
rotor swashplate bearing seals to 
determine if biack seal bearings have 
been installed on McDonnell Douglas 
Helicopter Company (MDHC) Models 
369D, E, F, and FF helicopters. If so, 
periodic inspections of certain black 
seal bearings are required until these 
bearings are replaced. These black seal 
bearings are acceptable for 300 hours’ 
total time in service when the periodic 
inspections are accomplished. 

Since a situation exists that requires 
the immediate adoption of this 
regulation, it is found that notice and 
public procedure hereon are 
impracticable, and good cause exists for 
making this amendment effective in less 
than 30 days. 

The regulations adopted herein will 
not have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient Federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

The FAA has determined that this 
regulation is an emergency regulation 
and that it is not considered to be major 
under Executive Order 12291. It is 
impracticable for the agency to follow 
the procedures of Executive Order 12291 
with respect to this rule since the rule 
must be issued immediately to correct 
an unsafe condition in aircraft. It has 
been further determined that this action 
involves an emergency regulation under 
DOT Regulatory Policies and Procedures 
(44 FR 11034; February 26, 1979). If it is 
determined that this emergency 
regulation otherwise would be 
significant under DOT Regulatory 
Policies and Procedures, a final 
regulatory evaluation will be prepared 
and placed in the Regional Rules Docket 
(otherwise, an evaluation is not 
required). A copy of it, if filed, may be 
obtained from the Regional Rules 
Docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) as follows: 


PART 39—[AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


' Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


§39.13 [Amended] 


2. Section 39.13 is amended by adding 
the following new AD: 


McDonnell Douglas Helicopter Company 
(MDHC): Applies to Model 369D, E. F, 
and FF helicopter, certificated in any 
category. (Docket No. 90-ASW-21) 


Compliance is required as indicated, unless 
already accomplished. 

To prevent tail rotor malfunction, which 
could result in loss of control and possible 
loss of the helicopter, accomplish the 
following: 

(a) Within the next 10 hours’ time in service 
after the effective date of this AD, check the 
tail rotor swashplate bearing assembly to 
determine the color (green, yellow, or black) 
of the bearing seal, P/N 369D21832. The 
check required by this paragraph may be 
performed by a pilot. The bearing seal can be 
observed by looking into the outboard end of 
the T/R swashplate bearing assembly. If 
necessary, clean the face of the bearing seal 
so that the color can be determined. 

Note: Part I of MDHC Service Information 
Notice DN-167, EN-58, and FN-46 pertains to 
this one-time check. 

(b) If the bearings have green or yellow 
seals, record the seal color in the logbook 
together with the record of compliance with 
this AD, and no further action is required. 

(c) For bearings with black seals which 
have a serial number in the range of 059150- 
0001 059150-0692, or 059150-0734 
through 059150-0742, or which have 
unidentified serial numbers, conduct the 
following inspections within the next 10 
hours’ time in service, and thereafter at 
intervals not to exceed 10 hours’ time in 
service from the last inspection until the 
bearing is replaced: 

(1) Disconnect the outboard end of the 
belicrank. 

(2) Disconnect the dust boot from the 
inboard end of the pitch assembly. This will 
allow rotation of the tail rotor swashplate 


a While applying a down load on top of 
the housing by hand, slowly rotate the pitch 

control housing to verify smoothness of 
operation. The bearing must rotate smoothly 
and without roughness to be acceptable. A 
slight feeling of grit in the grease, with 
smooth areas in between, is considered 
acceptable for an additional 10 hours’ time in 
service. If the gritty feeling is continuous, 
replace the bearings. 


(4) li the roughness is beyond that allowed 
in paragraph (c)(3) or if the gritty feeling is 
continuous, replace the tail rotor swashplate 
bearing with an airworthy bearing before 
further flight. 

(5) Install and lockwire the dust boot on the 
inboard end of the pitch control housing. 

(6) Service the tail rotor swashplate pivot 
bearing assembly with an acceptable grease 
as specified in the Handbook of Maintenance 
Instructions. 

(7) Reconnect the belicrank to the outboard 
end of the pitch control assembly as specified 
in the Handbook of Maintenance 
Instructions. 

(8) If an acceptable black seal bearing {i-e., 
a bearing having a serial number exclusive of 
the specified unacceptable ranges) is 
installed or has been installed as a ; 
replacement, apply a white paint dot on the 
outside face of the housing and record this 
action in the helicopter log book. 

(9) Record compliance in the helicopter log 
book, together with the serial number of the 
newly installed bearing. 

Note: Part II of MDHC Service Information 
Notice DN-167, EN-58, and FN-46 pertains to 
this inspection procedure. 

({d) Replace any bearings with black seals 
which have any serial number in the range of 
059150-0001 through 059150-0692 or 059150- 
0734 through 059150-0742, or which have 
unidentified serial numbers as follows: 

(1) For bearings which have 290 or more 
hours’ time in service on the effective date of 
this AD, replace the bearing with an 
airworthy part within the next 10 hours’ time 
in service. 

(2) For bearings which have less than 290 
hours’ time in service on the effective date of 
this AD, replace the bearing with an 
airworthy part before the accumulation of 300 
hours’ time in service. 

(e) Prior to the installation of new or 
replacement bearing sets, P/N 369D21832; 
pitch control assemblies, P/N 369D21800 or 
369D21820 series; or tail rotor assemblies, 
P/N 369D21600 or 369D21610 series, 
determine the color of the swashplate bearing 
seal and record in the logbook. If a bearing 
set has a black seal, install only parts that 
are verified to have serial numbers other than 
those listed in paragraph (c). 

(f) In accordance with FAR §§ 21.197 and 
21.199, the helicopter may be flown to a base 
<— compliance with this AD may be 


e) An alternate method of compliance or 
adjustment of the compliance time which 
provides an equivalent level of safety may be 
used if approved by the Manager, Los 
Angeles Aircraft Certification Office, FAA, 
32229 E. Spring Street, Long Beach, 
California. 


This amendment becomes effective 
June 22, 1990. 

Issued in Fort Worth, Texas, on May 16, 
1990. 
Henry A. Armstrong, 
Acting Manager, Rotorcroft Directorate, 
Aircraft Certification Service. 
[FR Doc. 90-12213 Filed 5-24-90, 8:45 am] 
BILLING CODE 4910-13-41 
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AGENCY: Bureau of Consular Affairs, 


Department of State. 
acTiOm: Final rule. 


summary: This final rule amends the 


at 22 CFR 51.21(b} to add to 
asthorized and 


the United States selected to accept 
passport applications. 
The of State has 
determined that this change will 
promote the ae processing of 


22, United States Code, 22 CFR 51.21{a} 
enumerates those whose 
applications for United States 

must be subscribed and sworn to under 
oath before a person authorized by the 

. Secretary to give such oaths. In addition 


designated persons may be authorized 
to give oaths for passport purposes 
when it is determined necessary to meet 
the needs of passport applicants in a 
specific locality. 

The maj persons specifically 
designated by name to administer oaths 
under the provisions of § 51.21(b) are 
United States citizen civilian or active 
duty personnel at military installations 
in the United States. 

These individual designations, made 
at the request of the Department of 
Defense, facilitate the processing of 
passport applications made by active 
duty or of the armed 
forces of the United States whe are 


oaths for passport purposes 

military or naval installations within the 
United States selected to accept 
passport applications. 

The Department of State has 
determined that this change will 
promote the efficient processing of 
applications for United States passports 
made by active duty or civilian 
personnel of the armed forces of the 
United States, and their dependents, 
who are proceeding abroad on official 


duty or assignment. 

is is rule also amends the same 
regulation to reflect the Secretary's long- 
standing authority to withdraw 
designations made under § 51.21(b} in 
an individual case where it is 
determined such action will promote the 
efficient adménistration of the passport 
laws or is necessary to protect the 


U.S.C. 553 with respect to notice of 
proposed rulemaking, opportunity for 
comment and delayed effective date is 
unnecessary because the amendment 
involves a foreign affairs function of the 
United States. 

This rule is not a major rule for the 
purposes. of Executive Order 12291 of 
February 17, 1981; and, as required by 
the Regulatory Flexibility Act (5 U.S.C. 
301 et seq.), it is hereby certified that 
this final rule will not have a significant 
impact on small business entities. The 
provisions of the Reduction 
Act (44 U.S.C. Ch. 35) do not apply. 


List of Subjects in 22 CFR Part 51 


Passports. 

For the reasons set forth in the 
preamble, 22 CFR part 51 is amended as 
follows: 


PART 51—PASSPORTS 


1. The authority citation for part 51 
continues to read as follows: 

Authority: Sec. 1, 46 Stat. 887; Sec. 1, 41 
Stat. 750; sec. 2, 44 Stat. 887; Sec. 4, 63 Stat. 
111, as amended (22 U.S.C. 21 1a, 234, 4172, 
2658); E.O. 11295, 36 FR 10603; 3 CFR 1966-70 
Comp. p. 587. 


2. The introductory text of paragraph 
(b) is § 51.21 is revised to read as 
follows: 
§51.21 Execution of passport application 


(b} Persons authorized by the 
Secretary to give oaths. The following 


persons are authorized by the Secretary 
to give oaths for passport purposes: 
unless withdrawn by the Secretary im an 
tietates: 


a ° * 


3. Ie § 52.22, scmmepenitic Gane ud 
(b}{(6) are redesignated as paragraphs 
(b)§@} and (b}¢7). 

4. In § 51.21, a new paragraph (b){5) is 
oddes teeentes Sliswe: 

)° ** 

(5) A US. citizen employee of the 
Department of Defense designated by 
the Secretary of Defense to accept 
passport applications at a military 
installation within the continental 
United States selected to accept 
passport applications; 


Dated: January 22, 1990. 
Elizabeth M. Tamposi, 
Assistant Secretary for Consular Affairs. 
{FR Doc. 90-11761 Filed 5-24-90; 8:45 am] 
BILLING CODE 4710-06-M 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

33 CFR Part 100 

[CGD 09-90-13} 


Special Local Regulations: Cleveland 
Offshore Charity Classic, Lake Erie, 
Cleveland, OH 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. . 


summany: Special local regulations are 
being adopted for the Cleveland 
Offshore Charity Classic. This event will 
be held on Lake Erie, off of Burke 
Lakefront, on 9 fune 1990. The 
regulations are needed to provide for the 
safety of life and property on navigable 
waters during the event. 
EFFECTIVE DATE: These regulations 
become effective at 10:30 a.m. (edst} 
until 2:30 p.m. (edst), 9 June 1990. 
FOR FURTHER INFORMATION CONTACT: 
Corey A. Bennett, Marime Science 
Technician First Class, U.S. Coast 
Guard, Search and Rescue Branch, Niath 
Coast Guard District, 1240 East 9th 
Street, Cleveland, OH 44199, (216) 522 
4420. 
SUPPLEMENTARY INFORMATION: In 
accerdance with 5 U.S.C. 553, a Notice 
of Propesed Rule Making has not been 
published for these regulations and good 
cause exists for making them effective in 
less than 30 days from the date of 
normal 


p 
rulemaking procedures would have been 
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impracticable. The application to hold 
this event was received by the 
Commander, Ninth Coast Guard District 
on 26 February 1990. The original race 
course submitted with the application 
would more than incidentally interfere 
with navigation and would take place 
within confined waters. Before final 
action could be taken, additional 
information was necessary. The details 
of this event were not finalized until 3 
May 1990, and there was not sufficient 
time remaining to publish proposed rules 
in advance of the event or to provide for 
a delayed effective date. 


Drafting Information 


The drafters of this regulation are 
Corey A. Bennett, Marine Science 
Technician First Class, U.S. Coast 
Guard, project officer, Search and 
Rescue Branch and M. Eric Reeves, 
Lieutenant Commander, U.S. Coast 
Guard, project attorney, Ninth Coast 
Guard District Legal Office. 


Discussion of Regulations 


The Cleveland Offshore Charity 
Classic will be held on Lake Erie, off of 
Burke Lakefront, on 9 June 1990. This 
event will have an estimated 35 high 
performance and offshore powerboats 
which could pose hazards to navigation 
in the area. Vessels desiring to transit 
the regulated area may do so only with 
prior approval of the Patrol Commander 
(Officer in Charge, U.S. Coast Guard 
Station Cleveland Harbor, OH). 


Economic Assessment and Certification 


These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation and 
nonsignificant under Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979). Because of the short duration of 
these regulations, their economic impact 
has been found to be so minimal that a 
full regulatory evaluation is 
unnecessary. 

Since the impact of these regulations 
is expected to be minimal the Coast 
Guard certifies that they will not have a 
significant economic impact on a 
substantial number of small entities. 


Federalism 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the rulemaking does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 


List of Subjects in 33 CFR Part 100 
Marine safety, Navigation (water). 


Regulations 
PART 100—[ AMENDED] 


In consideration of the foregoing, part 
100 of title 33, Code of Federal 
Regulations, is amended as follows: 

1. The authority citation for part 100 
continues to read as follows: 

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and 
33 CFR 100.35.) 


2. Part 100 is amended to add a 
temporary § 100.35-0913 to read as 
follows: 


§ 100.35-0913 Cleveland Offshore Charity 
Classic, Lake Erie, Cleveland, OH. 

(a) Regulated Area. That portion of 
Lake Erie, within the area bounded by a 
line drawn from origin at 41 degrees 36 
minutes North, 081 degrees 33.6 minutes 
West; thence east to 41 degrees 38.4 
minutes North, 081 degrees 34.9 minutes 
West; then to 41 degrees 33.8 minutes 
North, 081. degrees 43.1 minutes West; 
thence to 41 degrees 31 minutes North, 
081 degrees 42.7 minutes West, then 
back to origin. 

(b) Special Local Regulations. (1) The 
above area will be closed to navigation 
and anchorage, except when expressly 
authorized by the Coast Guard Patrol 
Commander, from 10:30 a.m. (edst) until 
2:30 p.m. (edst) on 9 June 1990. 

(2) The Coast Guard will patrol the 
regulated area under the direction of a 
designated Coast Guard Patrol 
Commander. The Patrol commander 
may be contacted on channel 16 (156.8 
MHZ) by the call sign “Coast Guard 
Patrol Commander.” Vessels desiring to 
transit the regulated area may do so 
only with prior approval of the Patrol 
Commander and when so directed by 
that officer. Vessels will be operated at 
a no wake speed to reduce the wake to a 
minimum, and in a manner which will 
not endanger participants in the event or 
any other craft. The rules contained in 
the above sentence shall not apply to 
participants in the event or patrol 
vessels operating in the performance of 
their assigned duties. 

(3) The Patrol Commander may direct 
the anchoring, mooring, or movement of 
any boat or vessel within the regulated 
area. A succession of sharp, short 
signals by whistle or horn from vessels 
patrolling the area under the directicn of 
the U.S. Coast Guard Patrol Commander 
shall serve as a signal to stop. Vessels 
so signaled shall stop and shall comply 
with the orders of the Patrol 
Commander. Failure to do so may result 
in expulsion from the area, citation for 
failure to comply, or both. 

(4) The Patrol Commander may 
establish vessel size and speed 
limitations and operating conditions. 


(5) The Patrol Commander may 
restrict vessel operation within the 
regulated area to vessels having 
particular operating characteristics. 

(6) The Patrol Commander may 
terminate the marine event or the 
operation of any vessel at any time it is 
deemed necessary for the protection of 
life and property. 

(7) This section is effective from 10:30 
a.m. (edst) until 2:36 p.m. (edst), 9 June 
1990. 

Dated: May 18, 1990. 

].G. Schmidtman, 

Captain, U.S. Coast Guard Acting 
Commander, Ninth Coast Guard District. 
[FR Doc. 90-12207 filed 5-24-90; 8:45 am] 
BILLING CODE 4910-14- 


33 CFR Part 100 
[CGD 09-90-08) 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


sumMARY: Special Local Regulations are 
being adopted for the 6th Annual Miller 
Genuine Draft Hydroplane Race, 
(formerly the Toledo International 
Grand Prix). This event will be held on 
the Maumee River on the 16th and 17th 
of June 1990 from 11 a.m. (e.d.s.t.) until 6 
p.m. (e.d.s.t.), each day. The regulations 
are needed to provide for the safety of 
life and property on navigable waters 
during the event. 


EFFECTIVE DATE: These regulations 
become effective at 11 a.m. (e.d.s.t.) and 
terminate 6 p.m. {e.d.s.t.}, 16 and 17 June 
1990. 


FOR FURTHER INFORMATION CONTACT: 
Corey A. Bennett, Marine Science 
Technician First Class, U.S. Coast 
Guard, Search and Rescue Branch, Ninth 
Coast Guard District, 1240 East 9th 
Street, Cleveland, OH 44199, (216) 522- 
4420. 


SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a Notice 
of Proposed Rule Making has not been 
published for these regulations and good 
cause exists for making them effective in 
less than 30 days from the date of 
publication. Following normal 
rulemaking procedures would have been 
impracticable. The application to hold 
this event was not received by the 
Commander, Ninth Coast Guard District, 
until 29 March 1990, and there was not 
sufficient time remaining to publish 
proposed rules in advance of the event 
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or to provide for a delayed effective 
date. 


This event was published, under its 
former name Toledo International 
Grand Prix, in 33 CFR part 100 as one of 
the Great Lakes Annual Marine Events 
for Permanent Special Local 
Regulations. The published date was for 
late May. Due to the significant change 
in dates, special local reguiations are 
being adopted. 

This has been an annual event for the 
past five years and no negative 
comments concerning it have been 
received. 


Drafting Information 


The drafters of this regulation are 
Corey A. Bennett, Marine Science 
Technician First Class, U.S. Coast 
Guard, project officer, Search and 
Rescue Branch and M. Eric Reeves, 
Lieutenant Commander, U.S. Coast 
Guard, project attorney, Ninth Coast 
Guard District Legal Office. 


Discussion of Regulations 


Citifest Incorporated will sponsor the 
6th Annual Miller Genuine Draft 
Hydroplane Race on the Maumee River 
on the 16th and 17th of June 1990. This 
event will have an estimated sixty to 
seventy hydroplanes, which could pose 
hazards to navigation in the area. 
Vessels desiring to transit the regulated 
area may do so only with prior approval 
of the U.S. Coast Guard Patrol 
Commander, (Officer in Charge, U.S. 
Coast Guard Station Toledo, OH). 


Economic Assessment and Certification 


These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation and 
nonsignificant under Department of 
Transportation regulatory policies and 

- procedures (44 FR 11034; February 26, 
1979). Because of the short duration of 
these regulations, their economic impact 
has been found to be so minimal that a 
full regulatory evaluation is 
unnecessary. 

Since the impact of these regulations 
is expected to be minimal the Coast 
Guard certifies that they will not have a 
significant economic impact on a 
substantial number of small entities. 


Federalism 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this rulemaking does not have sufficient 
federalism implications to warrant the 


preparation of a Federalism 
Assessment. 


List of Subjects in 33 CFR Part 100 
Marine safety, Navigation (water). 


PART 100—[ AMENDED] 
Regulations 

In consideration of the foregoing, part 
100 of title 33, Code of Federal 
Regulations, is amended as follows: 

1. The authority citation for Part 100 
continues to read as follows: 

Authority: 33 U.S.C. 1233; 49 CFR 1.46 and 
33 CFR 100.35 

2. Part 100 is amended to add a 
temporary § 100.35-0908 to read as 
follows: 


§ 100.35-0908 6th Annual Miller Genuine 
Draft Hydropiane Race, Maumee River, 
Toledo, OH. 

(a) Regulated Area. That portion of 
the Maumee River lying between the 
Martin L. King Bridge and the Anthony 
Wayne Bridge. 

(b) Special Local Regulations. (1) The 
above area will be closed to navigation 
and anchorage, except when expressly 
authorized by the Coast Guard Patrol 
Commander, from 11 a.m. (e.d.s.t.) until 
6 p.m. (e.d.s.t.), each day, on 16 and 17 
June 1990. 

(2) The Coast Guard will patrol the 
regulated area under the direction of a 
designated Coast Guard Patrol 
Commander. The Patrol Commander 
may be contacted on channel 16 (156.8 
MHZ) by the call sign “Coast Guard 
Patrol Commander”. Any vessel desiring 
to transit the regulated area, during the 
effective time period (16 and 17 June 
1990), may do so only with prior 
approval of the Patrol Commander and 
when so directed by that officer. Vessels 
will be operated at a no wake speed to 
reduce the wake to a minimum and in a 
manner which will not endanger 
participants in the event or any other 
vessel. The rules contained in the above 
sentence shall not apply to participants 
in the event or patrol vessels in the 
performance of their assigned duties. 

(3) The Patrol Commander may direct 
the anchoring, mooring, or movement of 
any boat or vessel within the regulated 
area. A succession of sharp, short 
signals by whistle or horn from vessels 
patrolling the area under the direction of 
the U.S. Coast Guard Patrol Commander 
shall serve as a signal to stop. Vessels 
so signaled shall stop and shall comply 
with the orders of the Patrol 
Commander. Failure to do so may result 
in expulsion from the area, citation for 
failure to comply, or both. 

(4) The Patrol Commander may 
establish vessel size and speed 
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limitations and operating conditions. 

(5) The Patrol Commander may 
restrict vessel operation within the 
regulated area to vessels having 
particular operating characteristics. 

(6) The Patrol Commander may 
terminate the marine event or the 
operation of any vessel at any time it is 
deemed necessary for the protection of 
life and property. 

(7) Effective Dates: These regulations 
will become effective 11 a.m. (e.d.s.t.) 
and terminate at 6 p.m. (e.d.s.t.), 16 and 
17 June 1990. 


Dated: May 18, 1990. 


J. G. Schmidtman, 

Captain, U.S. Coast Guard Acting 
Commander, Ninth Coast Guard District. 
[FR Doc. 90-12205 Filed 5-24-90; 8:45 am] 
BILLING CODE 4910-14-M 


33 CFR Part 100 
[CGD 09-90-09) 


Special Local Regulations: Racine on 
the Lake, Lakefront Airshow, Lake 
Michigan, Racine, Wi 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 


SUMMARY: Special local regulations are 
being adopted for the Racine on the 
Lake, Lakefront Airshow which is to be 
conducted on Lake Michigan, directly 
off Racine Harbor, from 28 June through 
30 June 1990. The regulations are needed 
to provide for the safety of life and 
property on navigable waters during the 
event. 

EFFECTIVE DATE: These regulations 
become effective, each day, at 11:45 a.m. 
(CDST) and terminate at 4 p.m. (CDST) 
on 28, 29, and 30 June 1990. 


FOR FURTHER INFORMATION CONTACT: 
Corey A. Bennett, Marine Science 
Technician First Class, U.S. Coast 
Guard, Search and Rescue Branch, Ninth 
Coast Guard District, 1240 East 9th 
Street, Cleveland, OH 44199, (216) 522- 
4420. 


SUPPLEMENTARY INFORMATION: In 
accordance with 5 U.S.C. 553, a Notice 
of Proposed Rule Making has not been 
published for these regulations. 
Following normal rulemaking 
procedures would have been 
impracticable. The application to hold 
this event was not received by the 
Commander, Ninth Coast Guard District 
until 23 April 1990 and there was not 
sufficient time remaining to publish 
proposed rules in advance of the event 
or to provide for a delayed effective 
date. 
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Drafting Information 

The drafters of this regulation are 
Corey A. Bennett, Marine Science 
Technician First Class, U.S. Coast 
Guard, project officer, Search and 
Rescue Branch and M. Eric Reeves, 
Lieutenant Commander, U.S. Coast 
Guard, project attorney, Ninth Coast 
Guard District Legal Office. 


Discussion of Regulations 


The Racine on the Lake, Lakefront 
Airshow will be conducted on Lake 
Michigan, directly off of Racine Harbor 
from the 28th of June through the 30th of 
June 1990. This event will have low 
flying aircraft demonstrations, high 
performance aircraft aerobatics, 
parachutists, and other events which 
could pose hazards to navigation in the 
area. Vessels desiring to transit or 
anchor in the area may do so only with 
prior approval of the Patrol Commander 
(Commanding Officer, U.S. Coast Guard 
Cutter Mobile Bay). 


Economic Assessment and Certification 


These regulations are considered to 
be non-major under Executive Order 
12291 on Federal Regulation and 
nonsignificant under Department of 
Transportation regulatory policies and 
procedures (44 FR 11034; February 26, 
1979). Because of the short duration of 
these regulations, their economic impact 
has been found to be so minimal that a 
full regulatory evaluation is 
unnecessary. 

Since the impact of these regulations 
is expected to be minimal the Coast 
Guard certifies that they will not have a 
significant economic impact on a 
substantial number of small entities. 


Federalism 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the rulemaking does not have sufficient 
federalism implications to warrant the 
preparation of a Federalism 
Assessment. 


List of Subjects in 33 CFR Part 100 

Marine safety, Navigation (water). 
PART 100—{ AMENDED] 
Regulations 


In consideration of the foregoing, part 
100 of title 33, Code of Federal 
Regulations, is amended as follows: 

1. The authority citation for part 100 
continues to read as 


Authority: 33 U.S.C. 1233; 49 CFR 1.46 and 
33 CFR 100.35. 


2. Part 100 is amended to add a 
temporary § 100.35-0909 to read as 
follows: 


100.35-0909 Racine on the Lake, 
Lakefront Airshow, Lake Michigan, Racine, 
WL. 

(a) Regulated Area. That portion of 
Lake Michigan enclosed by the 
following corner points: 

Southeast corner—42 degrees, 41.95 
minutes, 0.0 seconds North 87 degrees, 
45.5 minutes, 0.0 seconds West 

Southwest Corner—42 degrees, 41.95 
degrees, 0.0 seconds North 87 degrees, 
47.2 minutes, 0.0 seconds West 

Northwest Corner—42 degrees, 45.6 
minutes, 0.0 seconds North 87 degrees, 
46.2 minutes, 0.0 seconds West 

Northeast Corner—42 degrees, 45.6 
minutes, 0.0 seconds North 87 degrees, 
45.5 minutes, 0.0 seconds West 
(b) Special Local Regulations. (1) The 

above area will be closed to navigation 

and anchorage, except when expressly 
authorized by the Coast Guard Patrol 

Commander, each day, from 11:45 a.m. 

(CDST) until 4 p.m. (CDST) on 28, 29, 

and 30 June 1990. 

(2} The Coast Guard will patrol the 
regulated area under the direction of a 
designated Coast Guard Patrol 
Commander. The Patrol Commander 
may be contacted on channel 16 (156.8 
MHZ) by the call sign “Coast Guard 
Patrol Commander.” Vessels desiring to 
transit the regulated area may do so 
only with prior approval of the Patrol 
Commander and when so directed by 
that officer. Vessels will be operated at 
a no wake speed to reduce the wake to a 
minimum, and in a manner which will 
not endanger participants in the event or 
any other craft. The rules contained in 
the above sentence shall not apply to 
participants in the event or patrol 
vessels operating in the performance of 
their assigned duties. 

(3) The Patrol Commander may 
terminate the marine event or the 
operation of any vessel at any time it is 
deemed necessary for the protection of 
life and property. 

(4) This section is effective each day 
at 11:45 a.m. (CDST) and terminate at 4 
p.m. (CDST) on 28, 29 and 30 June 1990. 

Dated: May 18, 1990. 


].G. Schmidtman, 

Captain, U.S. Coast Guard, Acting 
Commander, Ninth Coast Guard District. 
[FR Doc. 90-12206 Filed 5-24-90; 8:45 am} 
BILLING CODE 4910-14-™ 
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NATIONAL ARCHIVES AND RECORDS 
ADMINISTRATION 


36 CFR Part 1206 
RIN 3095-AA43 


National Historical Publications and 
Records Commission; Grant Program 
Procedures 


AGENCY: National Archives and Records 
Administration. 


ACTION: Final rule. 


SUMMARY: The National Archives and 
Records Administration (NARA) is 
revising its regulations in 36 CFR part 
1206 relating to the National Historical 
Publications and Records Commission 
(NHPRC) grant programs to ensure 
greater clarity, as well as conformance 
with the new common rules governing 
administrative procedures and 
suspension and debarment procedures, 
36 CFR parts 1207 and 1209 respectively. 
The rule will affect NHPRC applicants 
and grantees. 


EFFECTIVE DATES: May 25, 1990. 


FOR FURTHER INFORMATION CONTACT: 
John Constance or Nancy Allard at 202- 
501-5110 (FTS 241-5110). 


SUPPLEMENTARY INFORMATION: The 
National Archives and Records 
Administration (NARA) published a 
notice of proposed rulemaking on 
August 8, 1989 (54 FR 32455). Two 
comments were received on the 
proposed rule. In response to the 
comments, we have made two changes 
in this final rule. In § 1206.16{a), we have 
added a provision that supplemental 
publication of documentary sources may 
be considered when suitable 
preservation of the data can be assured. 
This modification will allow publication 
in other than book and microform 
format when appropriate. We have also 
added a definition of “State-funded 
agency” in § 1206.2. 


Collection of Information 


NARA has received approval from the 
Office of Management and Budget for 
applicants for NHPRC grants to submit a 
NARA-developed form, NA Form 17001, 
Budget Form, instead of the Standard 
Form 424A, Budget Information—Non- 
Construction Programs, used in many 
other Federal grant programs. The OMB 
approval number is 3095-0004, with an 
expiration date of September 30, 1992. 

This rule is not a major rule for the 
purposes of Executive Order 12291 of 
February 17, 1981. As required by the 
Regulatory Flexibility Act, it is hereby 
certified that this rule will not have a 
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significant impact on small business 
entities. 


List of Subjects in 36 CFR Part 1206 


Grant programs—Archives and 
records, Grant administration. 


For the reasons set forth in the 
preamble, part 1206 of title 36 of the 
Code of Federal Regulations is amended 
as follows: 


PART 1206—NATIONAL HISTORICAL 


1. The authority citation of part 1206 
continues to read as follows: 


Authority: 44 U.S.C. 2104(a); 44 U.S.C. 2501- 
2506. 


2. Subparts A, B, and C are 
redesignated as subparts B, C, and D, 
and existing §§ 1206.1 through 1206.6 are 
designated “Subpart A—General.” The 
table of contents is revised to read as 
follows: 


Subpart A—General 


Scope of part. 

Definitions. 

Purpose of the Commission. 
Programs of the Commission. 


Subpart 5—Publications Program 
1206.10 General. 
1206.12 Scope and purpose. 
1206.14 Organization. 
Publication projects. 
Subsidies for printing costs. 
Microform publication standards. 


Subpart C—Records Program 

1296.30 General. 

1206.32 Scope and purpose. 

1206.34 Organization. 

1206.36 State historical records coordinator. 

1206.37 Deputy State historical records 
coordinator. 

1206.38 State historical records advisory 
board. 


Subpart D—Grant Procedures 

1206.50 Types of grants. 

1206.52 Grant limitations. 

1206.54 Who may apply. 

1206.56 When to apply. 

1206.58 How to apply. 

1206.66 Review and evaluation of grant 
proposals. 

1206.68 Grant administration 
responsibilities. 

1206.70 Grant instrument. 

1206.78 Grant reports. 

1206.80 Safety precautions. 

1206.82 Acknowledgement. 

1206.94 Compliance with Governmentwide 
requirements. 


3. Section 1206.2 is amended by 
revising paragraphs (b) and (c) and 
adding paragraphs (d) through (g) to 
read as follows: 


§ 1206.2 Definitions. 

(b) The term historical records means 
record material having permanent or 
enduring value regardless_of physical 
form or characteristics, including but not 
limited to manuscripts, personal papers, 
official records, maps, and audiovisual 
materials. 

(c) In §§ 1206.36 and 1206.38, the term 
State means all 50 States of the Union, 
plus the District of Columbia, Puerto 
Rico, the U.S. Virgin Islands, Guam, 
American Samoa, Northern Mariana 
Islands, and the Trust Territories of the 
Pacific. 

(d) In § 1206.36(a), the term State- 
funded agency means any historical or 
archival agency that receives a regular 
State appropriation. 

(e) The term State projects means 
records program projects directed by 
organizations operating within and 
involving records or activities within 
one State. Records or activities of such 
projects will typically be under the 
administrative control of the 
organization applying for the grant. The 
records or activities need not relate to 
the history of the State. 

(f} The term regional projects means 
records program projects involving 
records or activities in more than one 
State in a region. Regional projects 
include those undertaken by regional 
archival groups or consortia. 

(g) The term national projects means 
records program projects involving 
records or activities in several regions 
or in widely separated States. In 
general, the location of the records and/ 
or the site of grant-funded activities will 
determine the category of submission. 

4. Section 1206.4 is revised to read as 
follows: 


§ 1206.4 Purpose of the Commission. 

The National Historical Publications 
and Records Commission makes plans, 
estimates, and recommendations 
regarding the preservation and use of 
historical records that may be important 
for an understanding and appreciation 
of the history of the United States. It 
also cooperates with and encourages 
appropriate Federal, State, and local 
agencies and nongovernmental 
institutions in collecting and preserving 
and, when it considers it desirable, in 
editing and publishing the records of 
outstanding citizens, groups, or 
institutions and other important 
documents. On recommendation of the 
Commission, the Archivist of the United 
States makes grants to State and local 
agencies and to non-profit organizations 
and institutions and to individuals in 
support of these programs. 
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5. Section 1206.6 is revised to read as 
follows: 


§ 1206.6 Programs of the Commission. 


The Commission operates primarily 
through a publications program (subpart 
B) and a records program (subpart C). 

6. Redesignated subpart B consisting 
of §§ 1206.10 through 1206.20 is revised 
to read as follows: 


Subpart B--Publications Program 


§ 1206.10 General. 


This subpart describes the scope, 
purpose, and organization of the 
publications program and prescribes 
requirements applicable to book and 
microform publication projects. Grant 
application and administration 
procedures are given in subpart D of this 
part. 


§ 1206.12 Scope and purpose. 

The publications program is intended 
to ensure the dissemination and 
accessibility of documentary source 
material important to the study and 
understanding of U.S. history. Projects 
should therefore be based upon material 
of widespread interest among scholars, 
students, and informed citizens. 
Documents should have historical value 
and interest that transcend local and 
State boundaries. 


$ 1206.14 Organization. 

The Executive Director, the Director 
of the Publications Program, and the 
staff of the Commission administer the 
program under the guidance of the 
Commission and the immediate 
administrative direction of its chairman, 
the Archivist of the United States. 


§ 1206.16 Publication projects. 

(a) Each publication project shall 
include either the papers of a U.S. leader 
in a significant phase of life in the 
United States or documents relating to 
some outstanding event or to some topic 
or theme of national significance in U.S. 
history. These projects shall consist of 
collecting, compiling, editing, and 
publishing, either selectively or 
comprehensively, the papers or 
documents. Publication may be in the 
form of book or microform. 
Supplemental publication of 
documentary sources may also be 
considered when suitable preservation 
of the data can be assured. One copy ot 
each book publication should be 
deposited with the National Historical 
Publications and Records Commission 
(NP), Washington, DC 20408. 

(b) For microform projects, the grantee 
shall make positive prints and all 
finding aids available to institutions, 
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scholars, or students through 
interlibrary loan and for purchase. Ten 
complimentary copies of guides and 
indexes produced by the projects shall 
be sent to the Commission. 


§ 1206.18 Subsidies for printing costs. 

(a) The Commission will consider 
grant applications from university and 
other nonprofit presses for the 
subvention of part of the costs of 
manufacturing and disseminating 
volumes that have been formally 
endorsed by the Commission. Grants not 
exceeding $12,000 per volume are 
awarded by NARA upon 
recommendation of the Commission to 
promote the widest possible use of 
Commission-sponsored documentary 
editions. 

(b) The granting of a subvention shall 
be used to encourage the highest 
standards in the production of volumes, 
particularly the quality of paper and ink. 

(c) The Commission shall receive 15 
complimentary copies of each published 
volume for which a subvention grant is 


Technical standards for NHPRC- 
sponsored microform projects are stated 
in the brochure National Historical 
Publications and Records Commission: 
Microform Guidelines, which will be 
supplied to applicants upon request and 
to grantee institutions at the time a grant 
is made for a microform project. The 
Commission may, from time to time, 
revise these standards, but any changes 
to the standards will not apply to 
microform projects already in progress 
at the time the revision is issued. 

7. Redesignated subpart C consisting 
of §§ 1206.30 through 1206.38 is revised 
to read as follows: 


Subpart C—Records Program 


§ 1206.30 General. 

This subpart describes the scope, 
purpose, and organization of the records 
program. Grant application and 
administration procedures are given in 
subpart D of this part. 


§ 1206.32 Scope and purpose. 

Through its records program, the 
National Historical Publications and 
Records Commission encourages 3 
greater effort at all levels of government 
and by private organizations to preserve 
and make available for use those 
records, generated in every facet of life. 
that further an understanding and 
appreciation of U.S. history. In the 
public sector, these historical records 
document significant activities of State. 
county, municipal, and other units of 


government. In the private sector, 
historical records include manuscripts, 
personal papers, and family or corporate 
archives that are maintained by a 
variety of general repositories as well as 
materials in special collections relating 
to particular fields of study, including 
the arts, business, education, ethnic and 
minority groups, immigration, labor, 
politics, professional services, religion, 
science, urban affairs, and women. In 
addition to recommending the 
supporting of projects relating directly to 
a body of records, the Commission may 
also recommend that NARA support 
projects to advance the state of the art, 
to promote cooperative efforts among 
institutions and organizations, end to 
improve the knowledge, performance, 
and professional skills of those who 
work with historical records. 


§ 1206.34 Organization. 

The Executive Director, Director of 
the Records Program, and the siaff of the 
Commission administer the records 
program under the guidance of the 
Commission and the immediate 
administrative direction of its chairman. 
the Archivist of the United States. 


§ 1206.36 State historical records 
coordinator. 


(a) The governor of each State 
desiring to participate in the program 
shall appoint a State historical records 
coordinator (coordinator), who shall be 
the full-time professional official in 
charge of either the State archival 
agency or the State-funded historical 
agency. If the State has both agencies 
the official in charge who is not 
appointed coordinator shall be a 
member of the State historical records 
advisory board. The coordinator is 
appointed to a four-year term with the 
possibility of renewal. The coordinator 
shall serve as chairman of the State 
historical records advisory board and 
shall be the central coordinating officer 
for the historical records grant program 
in the State. The person appointed will 
not be deemed to be an official or 
employee of the Federal Government 
and will receive no Federal 
compensation for such service. The 
pamphlet Guidelines for State Historical 
Records Coordinators and State 
Historical Records Advisory Boards. 
which is available from the Commission 
and from State historical records 
coordinators, provides further 
information on the role of the 
coordinator. 

(b) In the absence of instructions to 
the contrary. the NHPRC may continue 
to recognize the coordinator for a period 
of six months beyond the expiration of 
his/her term. After six months. if the 
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governor has not made an appointment, 
the NHPRC shall recognize an acting 
coordinator selected by the State board 
until the governor appoints a 
coordinator. In the event of the 
resignation of the coordinator or other 
inability to serve, a deputy coordinator, 
if one has been designated, will serve as 
acting State coordinator until the 
governor makes an appointment or for 
six months, whichever is shorter. After 
six months or in the absence of a deputy 
coordinator, the NHPRC will recognize 
an acting coordinator in order to 
conduct the necessary business of the 
board. 


§ 1206.37 Deputy State historical records 
coordinator. 


A deputy State historical records 
coordinator may be designated to assist 
in carrying out the duties and 
responsibilities of the coordinator and to 
serve as an acting coordinator at the 
coordinator's direction or upon the 
coordinator's resignation or other 
inability to serve. 


§ 1206.38 State historical records advisory 
board. 


(a) The governor of each State 
desiring to participate in the program 
shall appoint a State historical records 
advisory boa:d (board) consisting of at 
least seven members, including the State 
nistorical records coordinator, who 
chairs the board. A majority of the 
members shall have recognized 
experience in the administration of 
government records, historical records, 
or archives. The board should be as 
broadly representative as possible of the 
public and private archives, records 
offices, and research institutions and 
organizations in the State. Board 
members will not be deemed to be 
officials or employees of the Federal 
Government and will receive no Federal 
compensation for their service on the 
board. They are appointed for three 
years with the possibility of renewal; 
terms are staggered so that one-third of 
the board is newly appointed or 
reappointed each year. If the board is 
not established in State law, members’ 
terms continue until replacements are 
appointed. The board may adopt 
standards for attendance and may 
declare membership positions open if 
those standards are not met 

(b) The board is the central advisory 
body for historical records planning and 
for projects developed and carried out 
within the State. Specifically, the board 
may perform such duties as sponsoring 
and publishing surveys of the conditions 
and needs of historical records in the 
State: soliciting or developing proposals 





for projects to be carried out in the State 
with NHPRC grants; reviewing records 
proposals by institutions in the State 
and making recommendations about 
these to the Commission; developing, 
revising, and submitting to the 
Commission State priorities for 
historical records projects following 
guidelines developed by the 
Commission; and reviewing, through 
reports and otherwise, the operation and 
progress of records projects in the State 
financed by NHPRC —— 

8. Redesignated subpart D consisting 
of §§ 1206.50 through 1206.94 is revised 
to read as follows: 


Subpart D—Grant Procedures 


§ 1206.50 Types of grants. 

(a) Generai. The Archivist of the 
United States, after considering the 
advice and recommendations of the 
Commission, may make three types of 
NHPRC grants: Outright grants, 
matching grants, and combined grants. 

(b) Outright grants. An application for 
an outright grant requests an NHPRC 
grant for the entire cost of a project, 
minus the share of the cost borne by the 
applicant. The maximum possible cost 
sharing is en in every proposal, 
and the level of cost sharing will be an 
important factor in the Commission's 
recommendation on most types of 


proposals. 

(c) Matching grants. An application 
for a matching grant should be made 
when an applicant has prospects of 
securing financial support from a third 
party or, in the case of a State or local 
government agency, new funds from the 
institution's own appropriation source 
are provided expressly for the project 
proposed in the application. Upon 
NARA approval of a matching grant 
request, the applicant shall present 
written documentation certifying that 
matching funds have been provided for 
the project by the non-Federal! source. In 
the case of a State or local government 
agency, the matching requirement may 
also be met through matching funds 
from the State or local government 
provided that it can be demonstrated to 
the Commission's satisfaction that the 
matching amount has been provided 
above and beyond funds previously 
allocated or planned for the agency's 
budget and that the funds are set aside 
exclusively tc support the project 
proposed for an NHPRC grant. 
Applicants need not, however, have 
money in hand to make a matching grant 
request; they need only assure the 
Commission that they have reasonable 
prospects of obtaining the needed 
amounts. Federal matching funds may 
be released only after the proposal is 


recommended by the Commission and 
approved by NARA and after 
documentation has been submitted to 
the Commission demonstrating that the 
matching funds have been obtained 
from the non-Federal source. 

(d) Combined grants. A combined 
grant comprises both outright funds and 
matching funds. When the funds an 
applicant can raise plus the equivalent 
amount of an NHPRC grant do not equal 
the required budget, the difference is 
requested in outright funds. For 
example, if the applicant needs $75,000 
and is able to raise $25,000 in gifts or in 
a new appropriation for the project, a 
combined grant of $25,000 outright and 
$25,000 in matching funds for a total of 
$50,000 should be requested from the 
Commission. Rules governing the 
release of matching funds in matching 
grants also govern the release of 
matching funds in combined grants. 


§ 1206.52 Grant limitations. 

Grant limitations are described in 
publications and records program 
guidelines pamphlets available on 
request from the Commission. 


§ 1206.54 Who may apply. 

The Commission will consider 
applications from State and local 
government agencies, nonprofit 
organizations and institutions, and, 
under certain conditions, from 
individuals. Propcsals under the records 
program for State projects will be 
accepted only from applicants in States 
in which a State historical records 
coordinator and a State historical 
records advisory board have been 
appointed. This requirement does not 
apply to regional or national projects. 


§ 1206.56 When to apply. 

Grant proposals are considered during 
Commission meetings held three times 
during the year. For current applications 
deadlines contact the staff of the 
appropriate Commission program or 
State historical records coordinators (for 
records grant proposals). Some State 
boards have established pre-submission 
review deadlines for proposals under 
the records program; further information 
is available from State coordinators. 


§ 1206.58 How to apply. 

(a) Contact with NHPRC staff. The 
Commission encourages applicants to 
discuss proposals through 
correspondence, by phone, or in person 
with Commission staff and/or, in the 
case of records proposals, with the 
appropriate State historical records 
coordinator before the proposal is 
submitted and at all stages of 
development of the proposal. 
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(b) Application forms. Applicants for 
NHPRC grants shall use Standard Form 
424, Application for Federal Assistance, 
and NA Form 17001, Budget Form (OMB 
Control Number 3095-0004). Both forms 
are available from the Commission. 
— proposals and related 

should be sent to the 
National Historical Publications and 
Records Commission (NP), Washington, 
DC 20408. 

(c) Assurances and certifications. All 
grant applications to the Commission 
must include the following assurances 
and certifications signed by an 
authorized certifying official of the 
applicant: Standard Form 424B, 
Assurance: Non-Construction Programs; 
the Certification Regarding Suspension, 
Debarment, and Other Responsibility 
Matters specified in part 1209, appendix 
B; and the Certification Regarding Drug- 
free Workplace Requirements specified 
in part 1209, appendix C, of this chapter. 
Assurance and certification language is 
included in the program pamphlets. 

(d) Program guidelines pamphlets. 
Supplementary information for 
applicants is contained in the 
pamphlets, Records Program Guidelines 
and Procedures: Applications and 
Grants, and Publications Program 
Guidelines and Procedures: 
Applications and Grants, which are 
available from the Commission upon 
request. The records program guidelines 
pamphlet is also available from State 
historical records coordinators. These 
pamphlets include copies of the 
application form and certifications, 
guidelines on the preparation of project 
budgets and program narrative 
statements, and other guidance on 
applying for and administering NHPRC 
grants. 


§ 1206.66 Review and evaluation of grant 
proposals. 


(a) Records grant proposals. For 
records grant proposals, State historical 
records advisory boards review and 
evaluate proposals for State projects 
and forward recommendations for 
action to the Commission. Boards may 
decide that certain proposals are 
incomplete or require 
development; in these instances 
proposals may be returned to the 
applicant by the board with a 
recommendation for revision and 
resubmission in a future funding cycle. 
The Commission staff shall be informed 
of the recommendations. All records 
grant proposals for which 
recommendations for Commission 
action are received from State boards 
and regional, national, and State board- 
sponsored proposals received directly 
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by the Commission are reviewed by the 
Commission staff for completeness, 
conformity with application 
requirements and relevance to the 
objectives of the grant program. 
Regional and national proposals and 
proposals submitted by boards on their 
own behalf may also be referred by the 
Commission staff to selected State 
historical records coordinators, 
members of boards, or others for 
appropriate review and evaluation of 
the projects. Following review and 
evaluation, proposals are referred to the 
Commission at regular meetings. 

(b) Publications grant proposals. The 
Commission staff reviews publication 
grant proposals for completeness, 
conformity with application 
requirements, and relevance to the 
objectives of the grant program. 
Proposals are sent to specialists in 
American history for review and 
recommendations. The 
recommendations are considered by the 
full Commission at regular meetings. 

(c) Subvention grant applications. 
Applications for subvention grants are 
reviewed by a panel of persons 
knowledgeable in the publishing field, 
which reports to the Commission its 
findings and recommendations. 


§ 1206.68 Grant administration 
responsibilities. 


Primary responsibility for the 
administration of grants is shared by the 
grantee institution and the project 
director designated by the institution. 
Grants shall be administered in 
conformance with the regulations in 
parts 1207 and 1209 of this chapter. 


§ 1206.70 Grant instrument. 


The grant award instrument is a letter 
from the Archivist of the United States 
to the grantee. The letter and 
attachments specify terms of the grant. 


§ 1206.78 Grant reports. 


Financial status reports and narrative 
progress reports are required for all 
grants. Standard Form 269 or 269A, 
Financial Status Report, shall be used 
for all financial reports. Reports are due 
30 days after the end of each six-month 
period. Final reports are due within 90 
days after the expiration or termination 
of the grant period. Grants with a 
duration of six months or less require a 
final report only. Grant projects that 
have been funded continuously for three 
years or more shall report annually. All 
other grant projects shall report 
semiannually. Additional rules on 
financial and performance reports are 
found in §§ 1207.40 and 1207.41 of this 
chapter. 


§ 1206.80 Safety precautions. 

NARA and the Commission cannot 
assume any liability for accidents, 
illnesses, or claims arising out of any 
work undertaken with the assistance of 
the grant. 


§ 1206.82 Acknowledgment. 

Grantee institutions, grant directors, 
or grant staff personnel may publish 
results of any work supported by an 
NHPRC grant without review by the 
Commission. Publications or other 
products resulting from the project, 
shall, however, acknowledge the 
assistance of the NHPRC grant. 


§ 1206.94 Compliance with 
Govermentwide requirements. 


In addition to the grant application 
and grant administration requirements 
outlined in this part 1206, grantees are 
responsible for complying with 
applicable Governmentwide 
requirements contained in parts 1207 
and 1209 of this chapter. 

Dated: May 7, 1990. 

Don W. Wilson, 

Archivist of the United States. 

[FR Doc. 90-12228 Filed 5-24-90; 8:45 am] 
BILLING CODE 7515-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Parts 1, 2, and 17 
RIN 2900-AE65 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Final rule. 


SUMMARY: The Department of Veterans 


Affairs is amending its information law 
regulations to delegate authority to the 
General Counsel and the Deputy 
General Counsel to make final 
Departmental decisions on appeals 
under 5 U.S.C. 552 (The Freedom of 
Information Act), 5 U.S.C. 552a (The 
Privacy Act of 1974), 38 U.S.C. 3301, and 
38 U.S.C. 3305. The Office of the General 
Counsel has been extensively involved 
in the preparation of final Departmental 
decisions on appeals under these 
authorities since the decisions require 
legal analysis. This new delegation of 
authority should allow the Department 
to be more responsive to the public. 
EFFECTIVE DATE: May 25, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Marjorie M. Leandri, Records 
Management Service (723), Department 
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of Veterans Affairs, 810 Vermont 
Avenue, NW., Washington, DC 20420, 
(202) 233-2454. 

SUPPLEMENTARY INFORMATION: VA finds 
that advance publication for notice and 
public comment is not required. The 
regulatory amendments here involved 
are consistent with the Secretary's 
lawful ability to delegate his authority in 
providing final Departmental decisions 
on appeals on information law issues. 
The amendments merely reflect a 
general change in Departmental policy 
regarding who may responsibly issue 
such final decisions, and neither impose 
new obligations nor have a substantial 
impact on those individuals dealing with 
the Department. Such amendments 
affect only existing Departmental 
procedures and practices which are not 
substantive in their effect. Thus, in 
accordance with the provisions of 38 
CFR 1.12, advance publication in the 
Federal Register is not necessary. 
Accordingly, the amendments in the 
foregoing regulations are now published 
as final. 

These final regulatory amendments do 
not meet the criteria for a major rule as 
that term is defined by Executive Order 
12291, Federal Regulation. These 
regulatory amendments will not have a 
$100 million annual effect on the 
economy, will not cause a major 
increase in costs or prices and will not 
have any other significant adverse 
effects on the economy. 

The Secretary hereby certifies that 
these regulations will not have a 
significant economic impact on a 
substantial number of small entities as 
they are defined in the Regulatory 
Flexibility Act, 5 U.S.C., sections 601- 
612. Pursuant to 5 U.S.C., section 605(b), 
these regulations are therefore exempt 
from the regulatory analysis 
requirements of 5 U.S.C., sections 603 
and 604. The reason for this certification 
is that the involved regulations apply 
only to delegations of authority 
specifying who will make final 
Departmental decisions on appeals 
under information laws, and impose no 
regulatory burden on small entities. 

There are no applicable Catalog of 
Federal Domestic Assistance Numbers. 


List of Subjects 
38 CFR Part 1 


Administrative practice and 
procedure, Cemeteries, Claims, Flags, 
Freedom of information, Government 
contracts, Government employees, 
Infants and children, Inventions and 
patents, Investigations, Parking, 
Penalties, Postal Service, Privacy, 
Reporting and recordkeeping 





requirements, Seals and insignia, 
Security measures, Wages. 


38 CFR Part 2 


Authority delegations (Government 
agencies) 


38 CFR Part 17 


Alcohol abuse, Alcoholism, Claims, 
Day care, Dental health, Drug abuse, 
Foreign relations, Government 
contracts, Grant programs-health, Grant 

programs-veterans, Health care, Health 
facilities, Health professions, Medical 
and dental schools, Medical devices, 
Medical research, Mental health 
programs, Nursing homes, Philippines, 


fellowships, Travel and transportation 
expenses, Veterans. 


Approved: May 11, 1990. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 


38 CFR Parts 1, 2, and 17 are amended 
to read as follows: 


PART 1—{ AMENDED] 


The authority citation for § § 1.500 to 
1.527 continues to read as follows. 

Authority: Sections 1.500 to 1.527 issued 
under 72 Stat. 1114, 1236, as amended; 38 
U.S.C. 210,3301. 


§ 1.527 [Amended] 

1. In § 1.527, paragraph (b) is amended 
by replacing the word “Secretary” with 
the words “General Counsel” and 
paragraph (c) is amended by replacing 
the words “Secretary or the Deputy 
Secretary” with the words “General 
Counsel or the Deputy General 
Counsel”. 

1a. The authority citation for §§ 1.550 
to 1.559 continues to read as follows: 


Authority: Sections 1.550 to 1.559 issued 
under 72 Stat. 1114; 38 U.S.C. 210. 


§ 1.557 [Amended] 
2. In § 1.557, paragraph (a) is amended 


paragraph (b) is amended by eee 
the words “Secretary or Deputy 
Secretary” with the words “General 
Counsel or the Deputy General 
Counsel”. 

2a. The authority citation for § 1.577 
continues to read as follows: 

(Authority 5 U.S.C. 552a(f)(5)) (36 U.S.C. 
210{c)). 
§ 1.557 [Amended] 

3. In § 1.577, paragraph (d) is amended 
by replacing the words “Secretary of 
Veterans Affairs” with the words 
“General Counsel”. 


3a. The authority citation for § 1.580 
continues to read as follows: 


(Authority: 38 U.S.C. 210{c)). 


§ 1.580 [Amended] 

4. In § 1.580, paragraph (a) is amended 
by replacing the word “Secretary” with 
the words “General Counsel” and 
paragraph {b) is amended by replacing 
the words “Secretary or Deputy 
Secretary” with the words “General 
Counsel or the Deputy General 
Counsel”. 


PART 2—{ AMENDED} 


1. In § 2.6(e) a new paragraph (12) is 
added to read as follows: 


§2.6 Secretary's delegations of 
to certain officials (38 U.S.C. 212(a)). 

(12) The General Counsel and the 
Deputy General Counsel! are authorized 
to make final Departmental decisions on 
appeals under the Freedom of 
Information Act, the Privacy Act, 38 
U.S.C. 3301, and 38 U.S.C. 3305. 


(Authority: 38 U.S.C. 212) 


* . . * . 


PART 17—{ AMENDED] 


1. § 17.524 is revised to read as 
follows: 


§ 17.524 Appeal of decision to deny 
disclosure. 


When a request for records or 
documents subject to these regulations 
is denied by the VA medical facility 
director, medical district director, 
regional director or Chief Medical 
Director, the VA official denying the 
request will notify the requester of the 
right to appeal this decision to the 
General Counsel of the Department of 
Veterans Affairs within 60 days. The 
final Department decision will be made 
by the General Counsel or the Deputy 
General Counsel. 


(Authority: 38 U.S.C. 3305) 


[FR Doc. 90-12114 Filed 5-24-90; 8:45 am] 
BILLING CODE 8320-01-" 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 

[FRL-3712-6) 
Approval and Promuigation of Air 
Quality 


Plans; 
Louisiana and Texas; Corrections to 
identification of Plans 


AGENCY: Environmental Protection 
Agency (EPA). 
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ACTION: Final rule, correction. 


summary: This rule corrects errors 
previously made in the identification of 
the Louisiana State Implementation Plan 
(SIP) at 40 CFR 52.970{c) and in the 
identification of the Texas State 
Implementation Plan (SIP) at 40 CFR 
52.2270{c). 

EFFECTIVE DATE: This action will 
become effective on May 25, 1990. 


ADDRESSES: Written comments on this 
action should be addressed to Thomas 
Diggs, Chief, Planning Section, at the 
following address: U.S. Environmental 
Protection Agency, Air Programs Branch 
(6T-A), First Interstate Bank Building, 
1445 Ross Avenue, Dallas, Texas 75202- 
2733. 

Copies of documents relevant to 
today's notice may be examined at the 
above location or at any of the following 
locations: 


U.S. Environmental Protection Agency, 
Public Information Reference Unit, 401 
M Street SW., Washington, DC 20460; 

Louisiana Department of Environmental 
Quality, 625 N. 4th Street, 8th Floor, 
Baton Rouge, Louisiana 70804-4096; 

Texas Air Control Board, 6330 Highway 
290 East, Austin, Texas 78723. 


If you wish to review these 
documents, please contact the person 
named below to schedule an 
appointment. 

FOR FURTHER INFORMATION CONTACT: 
Bill Deese at (214) 655-7214 or FTS 255- 
7214. 


SUPPLEMENTARY INFORMATION: The 
identification of the Louisiana State 
Implementation Plan (SIP) found in 40 
CFR 52.970 contains two paragraphs 
designated (c)(46). The source of the 
error is discussed in the Editorial Note 
between the two {c}{46) paragraphs in 
the July 1, 1989, edition of 40 CFR part 
52, and is not elaborated on here. The 
text of the second paragraph 
52.970{c){46) is identical to the text of 
paragraph 52.970(c}(47). Therefore, EPA 
is correcting the error by removing the 
second paragraph 52:970(c)(46). 

The identification of the Texas State 
Implementation Plan (SIP) found in 40 
CFR 52.2270 contains three errors: Two 
paragraphs designated (c)(32); two 
paragraphs designated (c)(50); and two 
paragraphs designated (c)(66). The 
source of each error is discussed in 
Editorial Notes between duplicate 
paragraph numbers in the July 1, 1989, 
edition of 40 CFR part 52. This notice 
does not elaborate on the sources of the 
errors. This rule corrects these errors in 
40 CFR part 52, subpart SS, by making 
the following changes: 
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¢ The eee ea 52.2270(c){32) is 
redesignat 34); 
© Paragraph saaneicil will continue 
be reserved; 


on 
Paragraphs 52.2270(c)(51) through 

” s2.2m0Ien 55) are redesignated 

52.2270(c)(52) through 52.2270(c){56); 

* The one ome 52.2270(c)(5) is 
redesignated 52.2270{c}{51); 

© Paragraphs 52.2270(c)(57) and 
52.2270(c)(58) will continue to be 
reserved; 

° The a ees 52.2270(c)(66) is 
redesignated 52.2270(c)(67); and 

¢ Paragraphs 52.2270(c)(68) and 
52.2270(c)(69) are being reserved in 
this action. 

Paragraphs 52.2270{c)(67), (68), and 
(69) had not previously been used or 
reserved. Paragraph 52.2270{c){(70) was 
added to 40 CFR part 52 in a Federal 
Register notice published April 13, 1990, 
at 55 FR 13904. Paragraph (c)(71) is 
assigned to a rule currently in Region 6 
and EPA Headquarters processing. 

EPA finds that there is good cause for 
exempting this action from prior notice 
and comment pursuant to 5 U.S.C. 
553(d)(3). The changes are 
noncontroversial and EPA does not 
anticipate any public interest, other 
substantive SIP actions would not be 
delayed, and these changes could be 
reflected in the July 1, 1990, version of 40 
CFR part 52. Therefore, EPA has 
concluded that notice and comment on 
this rule would be impracticable, 
unnecessary, and contrary to the public 
interest. The public should be advised 
that this action is effective on the date 
of publication of this Federal Register 
notice. 


Final Action 


Today's rule corrects an error in the 
identification of the Louisiana State 
Implementation Plan found at 40 CFR 
52.970 by removing the second 
paragraph 52.970(c)(46). 

Today's rule corrects three errors in 
the identification of the Texas State 
Implementation Plan found at 40 CFR 
52.2270. The corrections are as follows: 
the second paragraph 52.2270(c)(32) is 
redesignated 52.2270(c)(34); paragraphs 
52.2270(c)(51) through 52.2270(c)(55) and 
redesignated 52.2270(c)(52) through 
52.2270(c)(56); the second paragraph 
52.2270(c)(50) is redesignated 
52.2270(c)(51); the second paragraph 
52.2270(c)(66) is redesignated 
52.2270(c)(67); and paragraphs 
52.2270(c)(68) and 52.2270(c)(69) are 
being reserved. 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by July 24, 1990. This 


action may not be later in 
proceedings to enforce its requirements 
(See section 307(b)(2)). 

Under 5 U.S.C. 605(b), I certify that 
this SIP revision will not have a 
significant economic impact on a 
substantial number of small entities. 
(See 46 FR 8709.) 

This action has been classified as a 
Table 3 action by the Regional 
Administrator under the procedures 
published in the Federal Register on 
January 19, 1989 (54 FR 2214-2225). On 
January 6, 1989, the Office of 
Management and Budget waived Table 2 
and 3 SIP revisions (54 FR 2222) from the 
requirements of Section 3 of Executive 
Order 12291 for a period of two years. 


List of Subjects in 40 CFR Part 52 
Air pollution control. 
Dated: May 18, 1990. 
Joe D. Winkle, 
Acting Regional Administrator. 
PART 52—{AMENDED] 


40 CFR part 52, subparts T and SS, is 
amended as follows: 


Subparts T and SS—Louisiana and 
Texas 


1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 


§52.970 [Amended] 
2. Section 52.970 is amended by 
removing the second paragraph (c)(46). 


§ 52.2270 [Amended] 

3. Section 52.2270 is amended as 
follows: the second paragraph 
52.2270{c)(32) is redesignated 
52.2270{c)(34); paragraphs 52.2270{c)(51) 
through 52.2270({c)(55) are redesignated 
52.2270(c)(52) through 52.2270{c)(56); the 
second paragraph 52.2270({c)(50) is 
redesignated 52.2270(c)(51); the second 
paragraph 52.2270(c)(66) is redesignated 
52.2270(c)(67); and paragraphs 
52.2270(c)(68) and 52.2270{c)(69) are 
reserved. 

[FR Doc. 90-12232 Filed 5-24-90; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 180 
[PP 9F3701/R 1072; FRL-3739-7] 


Pesticide Tolerances for 
Primisulfuron-Methy! 
AGENCY: Environmental Protection 


Agency (EPA). 
ACTION: Final rule. 


summary: This regulation establishes 
tolerances for residues of the herbicide 


BEST COPY AVAILABLE 
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primisulfuron-methyi (3-[4,6-bis- 
(difluoromethoxy)-pyrimidin-2-yl]-1-{2- 
methoxycarbonylphenylsulfony]) urea) 
in or on corn (forage) at 0.10 part per 
million (ppm); corn (fodder) at 0.10 ppm; 
corn (grain) at 0.02 ppm; corn (sweet) 
(kernels plus cobs with husks removed) 
at 0.10 ppm; milk at 0.02 ppm; meat, fat, 
and meat byproducts of cattle, goats, 
hogs, horses, and sheep at 0.10 ppm; 
poultry fat, meat, and meat 

at 0.10 ppm; and eggs at 0.10 ppm. 
DATES: This regulation becomes 
effective May 25, 1990. 


ADDRESSES: Written objections, 
identified by the document control 
number, [PP9F3701/R1072}, may be 
submitted to: Hearing Clerk (A-110), 
Environmental Protection Agency, Rm. 
3708, 401 M St., SW., Washington, DC 
20460. 


FOR FURTHER INFORMATION CONTACT: By 
mail: Joanne I. Miller, Acting Product 
Manager (PM) 23, Registration Division 
(H7505C), Environmental Protection 
Agency, 401 M St., SW., Washington, DC 
20460. Office location and telephone 
number: Rm. 237, CM #2, 1921 Jefferson 
Davis Highway, Arlington, VA 22202, 
(703)-557-1830. 


SUPPLEMENTARY INFORMATION: Ir. the 
Federal Register of February 22, 1989 (54 
FR 7597), EPA issued a notice which 
announced that Ciba-Geigy Corp, 
Agricultural Division, P.O. Box 18300, 
Greensboro, NC 27419, proposed that 40 
CFR part 180 be amended by 
establishing a regulation to permit 
residues of the herbicide 3-/4,6-bis- 
(difluoromethoxy)-pyrimidin-2-y}}-1-(2- 
methoxycarbonylpheny! sulfonyl) urea 
(primisulfuron-methy]) in or on corn 
(forage) at 0.10 ppm; corn (fodder) at 
0.10 ppm; corn (grain) at 0.02 ppm; corn 
(sweet) (kernels plus cobs with husks 
removed) at 0.10 ppm; milk at 0.02 ppm; 
meat, fat, meat byproducts, kidney, and 
liver of cattle, goats, hogs, horses, and 
sheep at 0.10 ppm; poultry fat, kidney, 
liver, meat, and meat byproducts at 0.10 
ppm; and eggs at 0.10 ppm. 

There were no comments received in 
response to the notice of filing. 

The data submitted in the petition and 
other relevant material have been 
evaluated. The toxicology data listed 
below were considered in support of 
these tolerances. 

1. Plant and animal metabolism 
studies. 

2. A rat oral lethal dose (LD so) with 
an LDse of greater than 5,050 milligrams/ 
kilogram (mg/kg) of body weight. 

3. A 13-week dog feeding study with a 
no-observed-effect level (NOEL) of 0.625 
mg/kg/day. 





4. A 13-week rat feeding study with a 
NOEL of 15.0 mg/kg/day. 

5. A rabbit teratology with a 
developmental NOEL > 600 mg/kg/day 


HDT}. 

6. A rat teratology study with a 
developmental NOEL of 100 mg/kg/day: 
a second teratology study with a 
developmental NOEL > 100 mg/kg/day 
(HDT). Developmental effects were 
delayed skeletal development with 
incomplete or lack of ossification of 
several bones. The developmental effect 
occurred at 500 mg/kg/day. A potential 
for teratogenic effects was not 
demonstrated by these studies. 

7. Arat reproduction study with a 
reproductive NOEL of 50 mg/kg/day. 

8. A 1-year dog feeding study with a 
NOEL of 25 mg/kg/day. 

9. A 2-year rat chronic feeding/ 
oncogenicity study with a NOEL of 14 
mg/kg/day with no oncogenic potential 
observed under the conditions of the 
study at doses up to and including 467 
mg/kg/day (HDT). 

10. An 80-week mouse oncogenicity 
study demonstrated positive 
oncogenicity at 1,428.5/1,000 mg/kg/day 
(HDT); the NOEL for the nononcogenic 
endpoint of concern was 40.2 mg/kg/day 
in males and < 1.7 mg/kg/day in 
females. The dosages where increased 
number of tumors were observed were 
at or above the maximum tolerated 
dosage (MTD) (based on weight gains 
that were more than 10 percent below 
concurrent controls and increased 
mortality). Therefore, a potential for 
oncogenic effects was not demonstrated 
by this study. 

11. In vitro Salmonella mutagenicity 
assay, negative. 

12. A chromosome aberration study, 
negative. 

13. A DNA repair, rat hepatocytes, 
mutagenicity assay, negative. 

14. A DNA repair, human fibroblasts, 
mutagenicity assay, negative. 

Based on the lowest effect level (LEL) 
of 1.72 mg/kg/day in an 80-week mouse- 
feeding study and a 300-fold safety 
factor, the acceptable daily intake (ADI) 
has been set at 0.006 mg/kg/day. The 
effect seen at the LEL was an increase in 
absolute and relative liver weights in 
female mice. A factor of 100 was used to 
account for the inter- and intraspecies 
differences, and an added uncertainty 
factor of 3 was used to account for the 
marginal effect observed in the low-dose 
females in this study. The tolerances 
established by this final rule have a 
theoretical maximum residue 
contribution of 0.000571 mg/kg/day and 
would utilize 9.5 percent of the ADI. 
These are the only tolerances that have 
been established for primisulfuron- 
methyl. 


There are no regulatory actions 
pending against the registration of 
primisulfuron-methyl. The metabolism of 
primisulfuron-methy! in plants and 
animals is adequately understood for 
purposes of the tolerances set forth 
below. An analytical method, liquid 
chromatography, is available for 
enforcement purposes. Because of the 
long lead time from establishing this 
tolerance to publication of the 
enforcement methodology in the 
Pesticide Analytical Manual, Vol. Il, the 
analytical methodology is being made 
available in the interim to anyone 
interested in pesticide enforcement 
when requested by mail from: 

Calvin Furlow, Public Information 
Branch, Field Operations Division (H- 
7506C), Office of Pesticide Programs, 
Environmental Protection Agency, 401 M 
St., SW., Washington, DC 20460. 

Office location and telephone number: 
Rm. 242, CM #2, 1921 Jefferson Davis 
Hwy., Arlington, VA 22202, 703-557-4432. 

Based on the information cited above, 
the Agency has determined that 
establishing tolerances for residues of 
the pesticide in or on the listed 
commodities will protect the public 
health. Therefore, the tolerances are 
established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this document in the 
Federal Register, file written objections 
with the Hearing Clerk, at the address 
given above. Such objections should 
specify the provisions of the regulation 
deemed objectionable and the grounds 
for the objections. A hearing will be 
granted if the objections are supported 
by grounds legally sufficient to justify 
the relief sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Pursuant to the requirements of the 
Regulatory Flexibility Act (Pub. L. 96-54, 
94 Stat. 1164, 5 U.S.C. 601-612), the 
Administrator has determined that 
regulations establishing new tolerances 
or raising tolerance levels or 
establishing exemptions from tolerance 
requirements do not have a significant 
economic impact on a substantial 
number of small entities. A certification 
statement to this effect was published in 
the Federal Register of May 4, 1981 (46 
FR 24950). 


List of Subjects in 40 CFR Part 180 
Administrative practice and 
procedure, Agricultural commodities, 


Pesticides and pests, Reporting and 
recordkeeping requirements. 
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Dated: May 11, 1990. 
Douglas D. Campt, 

Director, Office of Pesticide Programs. 
Therefore, chapter I of title 40 of the 
Code of Federal Regulations is amended 

as follows: 


PART 180—[{AMENDED] 


1. In part 180: 
a. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 346a and 371. 


b. By adding new § 180.452, to read as 
follows: 


§ 180.452 Primisulfuron-methy!; tolerances 
for residues. 


Tolerances are established for 
residues of primisulfuron-methy] (3-[4,6- 
bis-(difluoromethoxy)-pyrimidin-2-yl]-1- 
(2-methoxycarbonylphenylsulfony!) 
urea) in or on the following raw 
agricultural commodities. 


[FR Doc. 90-12219 Filed 5-24-90; 8:45 am] 
BILLING CODE 6560-50-D 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 

46 CFR Parts 31, 71, and 91 

{CGD 87-089) 

RIN 2115-AD03 

Cargo Gear inspection and Testing 
intervals 


AGENCY: Coast Guard, DOT. 
ACTION: Final rule. 
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SUMMARY: The Coast Guard is amending 
its regulations on the interval for 
inspection and testing of cargo gear. 
This change extends the interval to five 
years from the presently required four 
years. This action is taken to be 
consistent with standards of many other 
countries so as to not place United 
States flag vessels at a competitive 
disadvantage by requiring more frequent 
inspection. 


EFFECTIVE DATE: June 25, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Lieutenant Commander Stephen L. 
Johnson, Ship Design Branch, Office of 
Marine Safety, Security and 
Environmental Protection, (202) 267- 
2997. 


SUPPLEMENTARY INFORMATION: On 
February 6, 1989, a notice of proposed 
rulemaking, entitled Cargo Gear 
Inspection and Testing Intervals, was 
published in the Federal Register (54 FR 
5642). The Coast Guard received six 
letters commenting on the proposed 
rulemaking. A public hearing was not 
requested and one was not held. 


Drafting Information 


The principal persons involved in 
drafting this rulemaking are Lieutenant 
Commander Stephen Johnson, Project 
Manager, and Lieutenant Commander 
Don M. Wrye, Project Counsel, Office of 
Chief Counsel. 


Background 


Until the last few years most countries 
with shipping laws required shipboard 
cargo gear to be proof tested and 
thoroughly examined quadrennially. In 
1979 the General Conference of the 
International Labour Organization (ILO) 
adopted the Occupational Safety and 
Health (Dock Work) Convention, 1979. 
Article 22 of the Convention requires 
lifting appliances forming part of a 
ship's equipment to be tested at least 
once in every five years. 


This action has caused many 
countries to extend the required interval 
of testing to five years and allow ships 
with five year testing certification to 
operate in their ports. An annual savings 
of testing costs of twenty percent is 
realized by shipowners opting to test at 
five year intervals rather than 
quadrennially. This change in the 
regulations will allow U.S. shipowners 
to take this option and realize the same 
savings that their foreign competitors 
can obtain. 

This change will also facilitate the 
scheduling of testing during shipyard 
visits for drydocking inspections now 
required twice within five years. 


Discussion of Comments and Changes 


Two of the six comments were from 
shipping companies, one was from a 
ship agent, and one was from a ship 
operator who were all in support of the 
proposal. The other two comments were 
from the American Bureau of Shipping 
(ABS) and the International Cargo Gear 
Bureau {ICGB). 

These two organizations have been 
authorized by the Coast Guard to certify 
shipboard cargo gear on Coast Guard 
inspected vessels. ABS was in full 
support of the proposal, but ICGB was 
not and raised several questions. 

ICGB questioned the conclusion that 
“U.S. vessel owners either have to 
schedule extra shipyard visits or 
conduct testing more often than 
quadrennially if they are to coincide 
with drydockings” and made the 
observation that “shipboard cargo gear 
tests are not universally scheduled to be 
coincidental with drydockings, and are 
not universaliy arranged at shipyards.” 
ABS made the comment that the five 
year interval will permit harmonization 
with major class surveys and statutory 
inspections. Two of the other 
respondents also commented that this 
would be an advantage of the proposal. 
The point made by ICGB is valid and the 
position made in the NPRM may have 
been overstated; however, it should be 
advantageous to some owners to have 
the intervals of such tests and 
inspections coincide. 

ICGB questioned the statement in the 
preamble that “the international 
standard interval for cargo gear testing 
is being changed to five years” and 
made the observation that dock 
authorities around the world vary in 
their requirements and enforcement. 
ICGB also observed that the U.S. 
Department of Labor, Occupational 
Safety and Health Administration 
(OSHA) regulations specify a four year 
proofload testing cycle for shipboard 
cargo gear. It was also observed that 
developments at ILO indicate a trend 
towards more frequent load testing 
requirements rather than extension of 
required interval: because the previous 
ILO requirements did not specify a 
testing interval. 

The number of countries in the world 
that enforce quadrennial cargo gear 
testing requirements is relatively small 
compared to the number of countries 
that do not. Shipowners and cargo 
certifying organizations must be aware 
of which countries enforce the different 
test periods. Owners of vessels that do 
not visit countries enforcing quadrennial 
test intervals should have the 
opportunity to test at five year intervals. 
Owners of vessels that visit those 


countries that still enforce quadrennial 
test intervals requirements may still 
have to test quadrennially and should 
consult with their cargo gear certifying 
authority to determine whether or not 
quadrennial testing is necessary for 
their particular operations. The purpose 
of this rulemaking is to give vessel 
owners more flexibility to compete in 
international markets without 
compromising the level of safety of 
cargo gear operations. The OSHA vessel 
cargo gear rules are currently under 
revision (RIN 1218-AA56). 

ICGB expressed surprise at the 
estimates on number of quadrennial 
tests conducted on U.S. vessels and the 
total cost of $5 million annually. Other 
comments received also indicate the 
totals to be grossly overestimated. The 
number of quadrennial tests conducted 
each year is approximately 50. However, 
the cost per ship of quadrennial testing 
is significantly more than the previously 
estimated $5,000 and may be as much as 
$25,000. The total annual cost to U.S. 
shipowners is now estimated to be 
several hundred thousand dollars or on 
the order of one tenth of the original 
estimate. The annual savings to U.S. 
shipowners is now estimated to be 
approximately $200,000. 


E.O. 12291 and DOT Regulatory Policies 
and Procedures 


These regulations are considered to 
be non-major under Executive Order 
12291 and nonsignificant under the 
Department of Transportation (DOT) 
regulatory policies and procedures (44 
FR 11034; February 26, 1979). The 
economic impact of this final rule has 
been found to be so minimal that a full 
regulatory evaluation is unnecessary. 

The following comprises a summary 
of the estimated costs savings to be 
associated with this final rule. On the 
order of 50 quadrennial cargo gear load 
tests costing approximately $20,000 each 
are performed each year on U.S. flag 
vessels. Implementation of these 
changes may reduce the number of tests 
performed yearly by up to 20% which 
would reduce the cost to U.S. vessel 
owners by a total of approximately 
$200,000 per year. These figures are 
based on information received since the 
NPRM was published and reflect 
appropriate adjustments to the 
preliminary estimates in the NPRM. 


Regulatory Flexibility Act 

The impact of this final rule is not 
significant. Therefore, the Coast Guard 
certifies under section 605(b) of the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.) that this final rule will not have 





a significant econsmic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


This rulemaking places no new or 
additional information collection or 
recordkeeping requirements upon the 
public. 


Federalism Implications 


This action has been analyzed in 
accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
the proposed rulemaking does not have 
sufficient federalism implications to 
warrant the preparation of a Federalism 
Assessment. 


Environmental Assessment 


Those actions performed as a part of 
Coast Guard operations to carry out 
statutory authority in the areas of 
maritime safety which do not normally 
have a significant effect on the quality 
of the human environment are 
categorically excluded in accordance 
with Section 2.B.2., of Commandant 
Instruction M16475.1B. The Coast Guard 
has considered the environmental 
impact of the final rule and concluded 
that, under section 2.B.2 of Commandant 
Instruction M16475.1B, this rulemaking 
is categorically.excluded from further 
environmental documentation. A 
Categorical Exclusion Determination 
Statement has been prepared and 
included in the rulemaking docket. 


List of Subjects 
46 CFR Part 31 


Cargo vessels, Marine safety, 
Reporting and recordkeeping 
requirements. 


46 CFR Part 71 


Marine safety, Passenger vessels, 
Reporting and recordkeeping 
requirements. 


46 CFR Part 91 


Cargo vessels, Marine safety, 
Reporting and recordkeeping 
requirements. 


For the reasons set forth in the 
preamble, 46 CFR parts 31, 71, and 91 
are amended as follows: 


PART 31—{ AMENDED] 


1. The authority citation for part 31 
continues to read as follows: 


Authority: 33 U.S.C. 1321(j); 46 U.S.C. 3306, 
3703, 5115, 8105; 49 U.S.C. App. 1804; E.O. 
12234, 45 FR 58801, 3 CFR. 1980 Comp.., p. 277: 
E.O. 11735, 38 FR 21243, 3 CFR, 1971-1975 
Comp.. p. 793; 49 CFR 1.46. 


§31.37-1 [Amended] 

2. In § 31.37-1(d), the numeral “4” is 
removed and the word “five” is added in 
its place. 


§31.37-5 [Amended] 

3. In § 31.37-5(a), the word 
“quadrennial” is removed and the words 
“fifth year” are added in its place. 


§31.37-40 [Amended] 

4. In §§ 31.37-40 (a) and (c), the word 
“four” is removed and the word “five” is 
added in its place. 


PART 71—[ AMENDED] 


§71.47-1 [Amended] 

5. The authority citation for part 71 is 
revised to read as follows: 

Authority: 33 U.S.C. 1321(j); 46 U.S.C. 2113, 
3306; E.O. 12234, 45 FR 58801, 3 CFR, 1980 
Comp., p. 277; E.O. 11735, 38 FR 21243, 3 CFR, 
1971-1975 Comp.. p. 793; 49 CFR 1.46. 


§71.47-1 [Amended] 
6. In § 71.47-1(d), the numeral “4” is 


removed and the word “five” is added in 
its place. 


§71.47-5 [Amended] 

7. In § 71.47-5{a), the word 
“quadrennial” is removed and the words 
“fifth year” are added in its place. 


§71.47-40 [Amended] 

8. In §§ 71.47-40 (a) and (c), the word 
“four” is removed and the word “five” is 
added in its place. 


PART 91—[ AMENDED] 


9. The authority citation for part 91 is 
revised to read as follows: 

Authority: 33 U.S.C. 1321({j); 46 U.S.C. 3306; 
E.O. 12234, 45 FR 58801, 3 CFR 1980 Comp.. p. 
277; E.O. 11735, 38 FR 21243, 3 CFR 1971-1975 
Comp.. p. 793; 49 CFR 1.46. 


§91.37-1 [Amended] 

10. In § 91.37-1(d), the numeral “4” is 
removed and the word “five” is added in 
its place. 


§91.37-5 [Amended] 

11. In § 91.37-5(a), the word 
“quadrennial” is removed and the words 
“fifth year” are added in its place. 


§91.37-40 [Amended] 

12. In §§ 91.37-40 (a) and (c), the word 
“four” is removed and the word “five” is 
added in its place. 

Dated: May 4, 1990. 

}-D. Sipes, 
Rear Admiral, U.S. Coast Guard, Chief, Office 


of Marine Safety, Security and Environmental 
Protection. 


[FR Doc. 90-12177 Filed 5-24-90; 8:45 am] 
BILLING CODE 4910-14-M 
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FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 25 
[General Docket No. 86-337; FCC 90-150] 


An Automatic Transmitter 
identification System for Radio 
Transmitting Equipment 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This action requires that all 
video satellite uplink transmissions, 
licensed under part 25, be encoded with 
a signal to identify the station. It 
specifies that a subcarrier based system 
will be used to transmit the 
identification. The need for better radio 
spectrum management to control 
interference, allow flexibility to deal 
with new technology and standardize 
the proliferating number of pseudo- 
automatic identification systems now 
coming into use make this item 
necessary. The intended effect is 
impreved radio spectrum management. 


EFFECTIVE DATE: March 1, 1991. 


ADDRESSES: Federal Communications 
Commission, 1919 M Street NW., 
Washington, DC 20554. 


FOR FURTHER INFORMATION CONTACT: 
John R. Hudak, Telephone: (202) 632- 
6977. 


SUPPLEMENTARY INFORMATION: The 
regulatory history of this item is as 
follows: Notice of Proposed Rulemaking 
and Notice of Inquiry in Docket 86-337, 
FCC 86-356, Adopted August 7, 1986, 
and Relased August 19, 1986, 51 FR 
32223, September 10, 1986. Further 
Notice of Proposed Rulemaking in 
Docket 86-337, FCC 87-213, Adopted 
June 10, 1987, and Released July 9, 1987, 
52 FR 26538, July 15, 1987. 


Summary of Final Rule 


1. By this action the Commission 
requires that effective March 1, 1991, all 
satellite video uplink radio 
transmissions include an Automatic 
Transmitter Identification System 
(ATIS). It will be a continuous signal 
with Morse Code identification 
modulated onto a subcarrier of 7.1 MHz. 
Should an interference problem occur 
the ATIS information can be detected 
and it will immediately provide the 
identity of the signal and a telephone 
number through which to contact the 
station operator. 

2. For stations using transmitting 
equipment manufactured on or after 
March 1, 1991, the ATIS equipment must 
be integrated into the transmitter chain 
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in a method that cannot easily be 
defeated. Stations using equipment 
manufactured prior to March 1, 1991, 
must also employ ATIS, but it may be 
installed in a somewhat less secure 
manner. 

3. A general waiver of the subcarrier 
based ATIS is provided for stations 
presently employing an identification 
signal on SID AMOL. This form of 
identification will be grandfathered so 
long as the station utilizes transmitting 
equipment manufactured prior to March 
1, 1991. 

4. Establishment of ATIS was 
originally proposed in the Phase II Final 
Report of the FCC Advisory Committee 
on Reduced Orbital Spacing. The great 
majority of commenters support ATIS. 
However, the technical methodology to 
employ has been in dispute. After 
reviewing various technical proposals, 
the Commission has concluded that a 
single standard is needed and that a 
subcarrier based system is the preferred 
approach. Specifications of the 
subcarrier system are set forth in this 
First Report and Order as listed in the 
Rule Changes. 

5. The full text of this Commission 
action is available for inspection and 
copying during normal business hours in 
the FCC Dockets Branch (Room 230), 
1919 M Street NW., Washington, DC. 
The complete text of this action may 
also be purchased from the 
Commission's copy contractor, 
International Transcription Service, 
(202) 857-3800, 2100 M Street NW., Suite 
140, Washington, DC 20037. 


List of Subjects in 47 CFR Part 25 


Communications equipment, 
Satellites. 


Rule Changes 
PART 25—AMENDED 


Title 47 of the CFR part 25 is amended 
as follows: 

1. The authority citation for part 25 
continues to read as follows: 

Authority: Secs. 4{i) and 303(r) of the 
Communications Act of 1934, as amended. 


2. Section 25.206 is revised to read as 
follows: 


§ 25.206 Station identification. 


The requirement for transmission of 
station identification is waived for all 
radio stations licensed under this part 
with the exception of satellite uplinks 
carrying broadband video information 
which are required to incorporate ATIS 
in accordance with the provisions set 
forth under § 25.308 of these Rules. 

3. Section 25.308 is added to read as 
follows: 


§ 25.308 Automatic Transmitter 
identification System (ATIS). 

All satellite uplink transmissions 
carrying broadband video information 
shall be identified through the use of an 
automatic transmitter identification 
system as specified below. 

(a) Effective March 1, 1991, all 
satellite video uplink facilities shall be 
equipped with an ATIS endcoder 
meeting the specifications set forth in 
paragraph (d) of this section. 

(b) All video uplink facilities utilizing 
a transmitter manufactured on or after 
March 1, 1991 shall be equipped with an 
ATIS encoder meeting the performance 
specifications set forth in paragraph {d) 
of this section and the encoder shall be 
integrated into the uplink transmitter 


21551 


chain in a method that cannot easily be 
defeated. 

(c) The ATIS signal shall be a 
separate subcarrier which is 
automatically activated whenever any 
RF emissions occur. The ATIS 
information shall continuously repeat. 

(d) The ATIS signal shall consist of 
the following: 

(1) A subcarrier signal generated at a 
frequency of 7.1 MHz +/— 25 KHz and 
injected at a level no less than —26 dB 
(referenced to the unmodulated carrier). 
The subcarrier deviation shall not 
exceed 25 kHz peak deviation. 

(2) The protocol shall be International 
Morse Code keyed by a 1200 Hz + /— 
800 Hz tone representing a mark and a 
message rate of 15 to 25 words per 
minute. The tone shall frequency 
modulate the subcarrier signal. 

(3) The ATIS signal as a minimum 
shall consist of the following: 

(i) The FCC assigned earth station call 


sign, 

‘ii A telephone number providing 
immediate access to personnel capable 
of resolving ongoing interference or 
coordination problems with the station; 

(iii) A unique ten digit serial number 
of random number code programmed 
into the ATIS device in a permanent 
manner such that it cannot be readily 
changed by the operator on duty; 

(iv) Additional information may be 
included within the ATIS data stream 
provided the total message length, 
including ATIS, does not exceed 30 
seconds. 


Federal Communications Commission. 
William F. Caton, 

Acting Secretary. 

[FR Doc. 90-12229 Filed 5-24-90; 8:45 am] 
BILLING CODE 6712-01-™ 





requirement for the conversion. The 
revised regulations would also permit 
such employees to be treated as 
nontemporary for reduction in force 
purposes. These changes would improve 
the government's ability to recruit 
candidates for jobs that are not truly 
temporary and would provide equitable 
treatment for all employees who must 
receive a provisional temporary 
appointment, regardless of the specific 
length of that appointment. 

DATES: Comments must be received on 
or before July 24, 1990. 

apopresses: Send or deliver written 
comments to Leonard R. Klein, 
Associate Director for Career Entry and 
Employee Development, Office of 
Personnel Management, room 6F08, 1900 
E Street NW., Washington, DC 20415. 
FOR FURTHER INFORMATION CONTACT: 
Tracy Spencer, (202) 606-0960. 
SUPPLEMENTARY INFORMATION: Under 
OPM’s regulations, employees whose 
appointments are limited to 1 year or 
less are not eligible for coverage under 
the Civil Service Retirement System 
(CSRS), the Federal Employees 
Retirement System (FERS), or the 
Federal Employees’ Group Life 


Insurance Program (FEGLI). Temporary 
employees are not eligible to participate 
in the Federal Employees Health 
Benefits Program (FEHBP) until they 
complete 1 year ef service and, even 
then, do not receive Government 
contributions toward the premium. 
Employees whose appointments are 
limited to 1 year or less are generally in 
tenure group 0 (i.e., they are not 
competing employees) during a 
reduction in force. The limited benefits 
reflect the short-term nature of most 
temporary appointments, which do not 
entail the degree of commitment by 
either the agency or the employee that is 
characteristic of continuing employment. 
In a few situations, however, a 
temporary appointment is made, not 
because the tenure of the job is either 
short-term or uncertain, but rather 
because a provisional appointment is 
necessary to recruit or to qualify a 
candidate for continuing employment. 

Such situations may occur when 
eligibility for the permanent 
appointment is contingent upon time- 
consuming licensure or clearance 
procedures which are outside the 
employing agency's control. In order to 
meet urgent hiring needs or to compete 
with non-Federal employers, Federal 
agencies must often offer candidates 
immediate employment. The most 
common example of this use of 
temporary appointments is in the 
Department of Veterans Affairs, which 
uses such appointments to recruit nurses 
pending State certification or 
registration and completion of necessary 
verification of references. Less 
commonly, temporary appointments 
may be used during a change of 
Presidential administration or change of 
agency head to permit orderly transition 
while proposed appointees are awaiting 
White House approval and/or Senate 
confirmation. 

Temporary appointments may also be 
made for the express purpose of 
conversion to permanent employment 
when the authority for the permanent 
appointment actually requires the 
preliminary or trial appointment. The 
most common examples of this situation 
are temporary appointments of veterans 
with compensable service-connected 
disabilities of 30 percent or more and 
700-hour trial appointments of severely 
handicapped individuals. The disabled 
veterans are eligible for noncompetitive 
appointment under 5 U.S.C. 3112; but, 
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because the law refers to an 
appointment “leading to conversion to 
career or career-conditional 
employment,” they must receive an 


. initial temporary appointment in order 


to be eligible for conversion. Severely 
handicapped individuals are eligible for 
nontemporary Schedule A appointments 
under 5 CFR 213.3102(u) only if they are 
certified to the particular position by a 
State vocational rehabilitation agency or 
the Department of Veterans Affairs or, 
for those recruited from other sources, if 
they complete a trial appointment of 700 
hours (approximately 3 months). 

The common feature of all these 
situations is that the appointees are 
recruited from the outset for permanent, 
not temporary, employment. The initial 
temporary appointments are not needed 
to permit evaluation of the appointees’ 
on-the-job performance. That purpose is 
served by the probationary or trial 
period which is required for all new 
appointees, including those who receive 
permanent appointments. Rather the 
temporary appointments (to be 
designated in these regulations as 
provisional appointments) are merely a 
device to effect the permanent 
appointments. 

Denying benefits to appointees in 
these situations may create recruiting 
difficulties for Federal agencies, 
particularly in shortage occupations 
where they must compete with non- 
Federal employers. Denying benefits 
may also create inequity for the 
appointees compared to others in 
similar situations, including those whose 
provisional appointments may be made 
for periods longer than 1 year. 

For example, the appointing authority 
applicable to nurses pending State 
registration provides for 1-year 
appointments, while that applicable to 
law school graduates pending admission 
to the bar provides for 14-month 
appointments. Thus, in the same 
situation, attorneys are eligible for 
benefits while nurses are not. Similarly, 
veterans hired under the veterans 
readjustment authority receive 2-year 
initial appointments and are eligible for 
benefits immediately, while those hired 
under the authority in 5 U.S.C. 3112 
generally receive 1-year initial 
appointments and must wait until 
conversion to be covered, even if all 
other conditions are identical. 

Employees serving under provisional 
appointments also need to be 
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distinguished from other temporary 
appointees during a reduction in force. 
Ordinarily, employees whose 
appointments are limited to 1 year or 
less are in tenure group 0 and are not 
considered competing employees in RIF. 
Employees whose appointments have 
time limits longer than 1 year, or who 
have completed 1 year of continuous 
service under temporary appointments, 
are in tenure group III. Group 0 is 
intended for temporary employees who 
serve at the will of the agency. Group III 
is for nontemporary nonstatus 
employees, including those whose 
provisional appointments are made for 
periods longer than 1 year. That group 
should include all employees who are 
offered and accept positions with the 
written understanding that the 
provisional appointments—regardless of 
length—will be converted to permanent 
as soon as necessary procedures are 
completed. Inclusion of the provisional 
appointees in tenure group III would 
afford them procedural protections and 
appeal rights more appropriate for 
employees recruited into permanent 
positions. 

To relieve these difficulties for 
agencies and appointees, OPM proposes 
to extend eligibility for life insurance, 
health benefits, and retirement coverage 
to temporary appointees and to permit 
the appointees; inclusion in tenure group 
Ill when: The temporary appointments 
are expressly intended to lead to 
conversion upon satisfactory completion 
of required licensure, clearance or 
approval processes, and this intent is 
documented in writing; the appointee 
has satisfied all other requirements for 
permanent appointment; and 
appropriate appointing and budgetary 
authority exists for the permanent 
appointment. The revised regulations 
would not apply to situations in which 
continuing positions are filled on a 
temporary basis because of uncertainty 
of funding or because the appointees are 
not within reach for permanent 
appointment on the appropriate civil 
service register or agency applicant 
supply file. Employees who accept such 
appointments have no assurance that 
their appointments will become 
permanent and, thus, are temporary 
employees in fact, as well as in name. 

The language of the proposed 
regulations would cover all 
appointments that meet the stated 
conditions, whether or not the 
authorities are specifically listed. We 
would, however, be interested in 
knowing of additional situations in 
which temporary appointments are used 
on such a basis. We ask that agencies 
which are using such provisional 


appointments include in their comments 
on the regulations a description of the 
positions being filled and the specific 
authorities being used. 


E.O. 12291, Federal Regulation 


I have determined that this is not a 
major rule as defined under section 1(b) 
of E.O. 12291, Federal Regulation. 


Regulatory Flexibility Act 

I certify that this regulation will not 
have a significant economic impact on a 
substantial number of small entities 
because the regulations affect only the 


way in which Federal agencies appoint 
and compensate certain employees. 


List of Subjects 
5 CFR Parts 213, 305, and 317 
Government employees. 
5 CFR Part 316 
Government employees, Veterans. 
5 CFR Part 351 


Administrative practice and 
procedure, Government employees. 


5 CFR Part 831 and 842 


Administrative practice and 
procedure, Claims, Firefighters, 
Government employees, Handicapped, 
Law enforcement officers, Retirement. 


5 CFR Part 870 


Administrative practice and 
procedure, Government employees, Life 
insurance, Retirement, Workers’ 
compensation. 


5 CFR Part 890 


Administrative practice and 
procedure, Government employees, 
Health insurance, Retirement, Claims. 


Office of Personnel Management. 
Constance Berry Newman, 
Director. 

Accordingly, OPM proposes to amend 
5 CFR parts 231, 305, 316, 317, 351, 831, 
842, 870, and 890 as follows: 


PART 213—EXCEPTED SERVICE 


1. The authority citation for part 213 
continues to read as follows: 


Authority: 5 U.S.C. 3301 and 3302, E.O. 
10577, 3 CFR 1954-1958 Comp., p. 218; 
§ 213.101 also issued under 5 U.S.C. 2103; 
§ 213.102 also issued under 5 U.S.C. 1104, 
Pub. L. 95-454, sec. 3(5); § 213.3102 also 
issued under 5 U.S.C. 3301, 3302 (E.O. 12364, 
47 FR 22931), 3307, 8337(h) and 8457. 


2. In § 213.3302, paragraph (b) is 
revised to read as follows: 


§ 213.3302 Temporary Schedule C 
positions during a presidential transition, 
as a result of changes in department or 
agency heads, or at the time of a creation 
of a new department or agency. 

(b) Individual appointments under this 
authority may be made for 120 days, 
with one additional extension of 120 
days. These positions must be of a 
confidential or policy-de 
character and are subject to instructions 
issued by OPM. Appointments made 
under this provision may be deemed 
provisional appointments for purposes 
of the regulations set out in parts 351, 
831, 842, 870, and 890 of this chapter if 
they meet the criteria set out in § 316.401 
of this chapter. 


PART 305—EXECUTIVE ASSIGNMENT 
SYSTEM 


3. The authority citation for part 305 
continues to read as follows: 

Authority: 5 U.S.C. 1302, 3301, 3302, 3324; 
E.O. 10577, 3 CFR 1954-1958 Comp., p. 218; 
E.O. 11315, 3 CFR 1966 Comp., p. 165. 


4. In § 305.509, paragraphs (a) and (b) 
are revised to read as follows: 


§ 305.509 Limited executive assignments. 

(a) Authorization. OPM may authorize 
an agency to fill a position by limited 
executive assignment when: 

(1) The position is expected to be of 
limited duration; or 

(2) The agency establishes an unusual 
need for urgent staffing that cannot 
adequately be met under the procedures. 
required for career or noncareer 
executive assignments. 

(b) Time limit. OPM shall specify a 
time limit within which an agency may 
use an authority for limited executive 
assignment, and may revoke the 
authority at any time. Appointments 
authorized under this provision for a 
period of 1 year or less may be deemed 
provisional appoinments for purposes of 
the regulations set out in parts 351, 831, 
842, 870, and 890 of this chapter if they 
meet the criteria set out in § 316.401 of 
this chapter. 


* * * * an 


PART 316—TEMPORARY AND TERM 
EMPLOYMENT 


5. The authority citation for part 316 
continues to read as follows: 


Authority: 5 U.S.C. 3301 and 3302, and E.0. 
10577 (3 CFR 1954-1958 Comp., p. 218); 
§ 316.302 also issued under 5 U.S.C. 3304({c), 
38 U.S.C. 2014, and E.O. 12362, as revised by 
E.O. 12585; § 316.402 also issued under 5 
U.S.C. 3304{c) and 3312, 22 U.S.C. 2506 (93 
Stat. 371), E.O. 12137, 38 U.S.C. 2014, and E.C. 
12362, as revised by E.O. 12585. 





6. § 316.401 is revised to read as. 
follows: 


§$316.401 Purpose and duration. 

(a) Purpose. OPM may authorize an 
agency to make a temporary limited 
appointment to meet an administrative 
need, which may be either: 

(1) A need for temporary employment, 
such as to fill a temporary position or 4 
continuing position for a temporary 

period: or 

me) A need for a provisional 
appointment leading to permanent 
appointment when a position must be 
filled more quickly than would be 
possible under the procedures required 
for nontemporary appointment or when 
such a provisional appointment is a 
requirement of the applicable authority. 
An agency making an appointment 
under this provision must have a 
specific intention to convert the 
appointee to a nontemporary 
appointment under appropriate 
authority before the expiration of the 
temporary appointment, must have 
current budgetary and appointing 
authority for the nontemporary 
appointment (assuming satisfactory 
completion of the required procedures), 
must state this intention in any written 
offer of employment and document this 
intention as part of the permanent 
record of the initial appointment in 
accordance with instructions issued by 
OPM. Appointments which may be 
treated as provisional appointments 
under this paragraph may be made 
under any appropriate authority, 
including, but not limited to: 

(i) Noncompetitive temporary 
appointments of disabled veterans 
under § 316.402(b)(2Z), when the 
appointments are intended to afford 
eligiblity for conversion in accordance 
with § 315.707 of this chapter and 
section 3112 of title 5, United States 
Code; 

(ii) Temporary appointments of nurses 
in the Department of Veterans Affairs, 
when the appointments are made under 
the provisions of section 4114 of title 38, 
United States Code, with the intention 
of converting the appointees to 
continuing appointments as soon as the 
appointees obtain required State 
certification or registration and/or the 
agency completes necessary verification 


Senior Executive Service limited term 
and limited appointments 
made under § 317.601 of this chapter, 
when the appointees are to be converted 
to nontemporary appointments in the 
Executive Assignment System or the 
Senior Executive Service or to 
nontemporary Presidential 
appointments, upon further action, such 
as OPM approval, White House 
clearance, and/or confirmation by the 
Senate; and 

(v) Temporary appointments of 
severely physically handicapped 
individuals, when such appointments 
are required to demonstrate 
qualifications for nontemporary 
appointment under § 213.3102(u) of this 
chapter, and when the appointees will 
be converted to such nontemporary 
appointment upon successful 
performance in the trial position. 

(b) Duration. An agency may make a 
temporary appointment for a definite 
period of 1 year or less. In some cases, a 
time limit is specified in the applicable 
regulation or OPM authoritzation. 


PART 317—APPOINTMENT, 
REASSIGNMENT, TRANSFER AND 
REINSTATEMENT IN THE SENIOR 
EXECUTIVE SERVICE 


7. The authority citation for part 317 
continues to read as follows: 

Authority: 5 U.S.C. 3392, 3393, 3395, 3397, 
3593, and 3595. 

8. In § 317.602, paragraph (a) is revised 
to read as follows: 


§317.602 Conditions of appointment. 

(a) A limited appointment may be 
made only to a general position. 
Appointments authorized under this 
provision may be deemed provisional 
appointments for purposes of the 
regulations set out in parts 831, 842, 870, 
and 890 of this chapter if they meet the 
criteria set out in a 316.401 of this 
chapter. 


* * 7 * e 


PART 351—REDUCTION IN FORCE 


9. The authority citation for part 351 
continues to read as follows: 


Authority: 5 U.S.C. 1301, 3502, 3503. 


10. In § 351.502, paragraph (b)(3) is 
revised to read as follows: 


§ 351.501 Order of retention—competitive 
service. 


(3) Group Ill includes all employees 
serving under indefinite appointments, 
temporary appointments pending 
establishment of register, status quo 
appointment, and any other nonstatus 
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nontemporary appointment, as well as 
appointments which meet the 

of provisional appointments contained 
in § 316.401 of this chapter. : 


e . * . 


PART 831—RETIREMENT 


11. The authority citation for part 831 
is added to read as follows, and the 
subpart authority citations are removed: 


Authority: 5 U.S.C. 8347; § 831.102 also 
issued under 5 U.S.C. 8334; § 831.106 also 
issued under 5 U.S.C. 552a; § 831.108 also 
issued under 5 U.S.C. 8336{d)}(2); § 831.502 
also issued under 5 U.S.C. 8337; § 831.503 also 
issued under sec 1(3), E.O. 11228, 3 CFR 1964— 
1965.Comp.; § 831.621 also issued under 
section 201(d) of the Federal Employees 
Benefits Improvement Act of 1986, Pub. L. 99- 
251; Subpart S also issued under 5 U.S.C. 
8345(k); Subpart V also issued under 5 U.S.C. 
8343a and sec. 6001, Pub. L. 100-203. 


12. In § 831.201, paragraph (b) is 
amended by removing the word “or” at 
the end of paragraph (b)(3), by removing 
the period at the end of paragraph (b)(4) 
and adding the words “; or” in its place, 
and by adding a new paragraph (b)(5) to 
read as follows: 


§ 831.201 Exclusions from retirement 
coverage. 

(b) * «4 

(5) The appointment meets the 
definition of a provisional appointment 
contained in § 316.401 of this chapter. 


* * * * * 


PART 842—FEDERAL EMPLOYEES 
RETIREMENT SYSTEM—BASIC 
ANNUITY 


13. The authority citation for subpart 
A of part 842 continues to read as 
follows: 

Authority: 5 U.S.C. 6461; § 842.105 also 
issued under 5 U.S.C. 8402{c){1); § 842.106 
also issued under 5 U.S.C. 8402(c){1). 


14. In § 842.105, paragraph (a)(1) is 
revised to read as follows: 


§ 842.105 Regulatory exclusions. 

(a) ® @ @ 

(1) Employees serving under 
appointments limited to 1 year or less, 
unless such appointments meet the 
definition of provisional appointments 
— in § 316.401 of this chapter; 
an 


+ * * o * 


PART 870—BASIC LIFE INSURANCE 


15. The authority citation for part 870 
continues to read as follows: 


Authority: 5 U.S.C. 8716. 
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16. In § 870.202, paragraph (a)(1) is 
revised to read as follows: 


§ 870.202 Exclusions. 
a *?e-f 

(1) An employee serving under an 
appointment limited to 1 year or less, 
except: 

(i) An employee so appointed for full- 
time employment or part-time 
employment with a regular tour of duty 
without break in service or after a 
separation of 3 days or less, following 
service in which he/she was insured; 

(ii) An acting postmaster; 

(iii) A Presidential appointee 
appointed to fill an unexpired term; and 

{iv) An appointee whose appointment 
meets the definition of provisional 
appointment set out in § 316.401 of this 
chapter. 


PART 890—FEDERAL EMPLOYEES 
HEALTH BENEFITS PROGRAM 


17. The authority citation for part 890 
continues to read as follows: 

Authority: 5 U.S.C. 8913; § 890.102 also 
issued under 5 U.S.C. 1104 emd Pub. L. 100- 
654; § 890.803 also issued under sec. 303 of 
Pub. L. 99-569, 100 Stat. 3190, sec. 188 of Pub. 
L. 100-204, 101 Stat. 1331, and sec. 204 of Pub. 
L. 100-238, 101 Stat. 1744; Subparts J and K 
also issued under title I of Pub. L. 100-654. 

18. In § 890.102, paragraph (c)(1) is 
revised to read as follows: 

§ 890.102 Coverage. 

(c) *- ef 

(1) An employee serving under an 
appointment limited to 1 year or less, 
except an acting postmaster, a 
Presidential appointee appointed to fill 
an unexpired term and an appointee 
whose appointment meets the definition 
of provisional appointment set out in 
§ 316.401 of this chapter. 

[FR Doc. 90-12204 Filed 5-24-90; 8:45 am] 
BILLING CODE 6325-01-M 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 958 

[Docket No. FV-90-162] 


idaho-Eastern Oregon Onions; 
Expenses and Assessment Rate 
AGENCY: Agricultural Marketing Service, 
USDA. 

ACTION: Proposed rule. 


SUMMARY: This proposed rule would 


authorize expenditures and establish an 


assessment rate under Marketing Order 
No. 958 for the 1990-91 fiscal period. 
Authorization of this budget would 
permit the Idaho-Eastern Oregon Onion 
Committee (committee) to incur 
expenses that are reasonable and 
necessary to administer the program. 
Funds to administer this program are 
derived from assessments on handlers. 
DATES: Comments must be received by 
June 4, 1990. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal. Comments 
must be sent in triplicate to the Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, room 2525- 
S, Washington, DC 20090-6456. 
Comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be available for public inspection in 
the Office of the Docket Clerk during 
regular business hours. 

FOR FURTHER INFORMATION CONTACT: 
Martha Sue Clark, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S, Washington, 
DC 20090-6456, telephone 202-447-2020. 
SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Agreement 
No. 103 and Order No. 958, both as 
amended (7 CFR Part 958), regulating the 
handling of onions grown in designated 
counties of Idaho and Malheur County, 
Oregon. The marketing agreement and 
order are effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
hereinafter referered to as the Act. 

This rule has been reviewed by the 
Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 

sed rule on small entities. 

e purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 


There are 32 handlers of Idaho- 
Eastern Oregon onions under this 
marketing order, and 337 onion 
producers. Small agricultural 
have been defined by the Small 
Business Administration (13 CFR 121.2) 
as those having annual receipts of less 


annual receipts are less than $3,500,000. 
The majority of onion producers and 
handlers may be classified as small 
entities. 

The budget of expenses for the 1990- 
92 fiscal period was prepared by the 
Idaho-Eastern Oregon Onion Committee 
(committee), the agency responsible for 
local administration of the marketing 
order, and submitted to the Department 
of Agriculture for approval. The 
members of the committee are handlers 
and producers of Idaho-Eastern Oregon 
onions. They are familiar with the 
committee's needs and with the costs of 
goods and services in their local area 
and are in a position to formulate an 
appropriate budget. The budget was 
formulated and discussed in a public 
meeting. Thus, all directly affected 
persons have had an opportunity to 
participate and provide input. 

The assessment rate recommended by 
the committee was derived by dividing 
anticipated expenses by expected 
shipments of Idaho-Eastern Oregon 
onions. Because that rate will be applied 
to actual shipments, it must be 
established at a rate that will provide 
sufficient income to pay the committee's 
expenses. A budget and 
rate of assessment is usually acted upon 
before the season starts, and expenses 
are incurred on a continuous basis. 

The committee met on April 24, 1990, 
and unanimously recomm: a 1990~ 
91 budget of $833,214.32, $249,866.68 less 
than the previous year. Major reductions 
were made in the research, promotion 
and advertising, export, re and 
reserve, travel, miscellaneous, and 
capital improvements portions of the 
budget, and the compliance investigator 
category was eliminated. These 
reductions offset increases in various 
categories, which include the salaries of 
the manager, assistant manager, and 
secretaries, and increases for office 
supplies and joint expenses. The 
committee also unanimously 
recommended an assessment rate of 
$0.11 per hundredweight of onions, $0.02 
more than last year. This rate, 
applied to anticipated fresh market 
shipments of 7.2 million hundredweight, 
would yield $792,000 in assessment 





income. This, along with $41,214.32 in 
interest income and from the 
committee's authorized reserves, would 
be adequate for budgeted expenses. The 
projected reserve at the end of the 1990- 
91 fiscal period is $305.737.86, which 
would be carried over into the next 
fiscal period. This amount is within the 
maximum permitted by the order on one 
fiscal period's expenses. 

While this proposed action would 
impose some additional costs on 
handlers, the costs are in the form of 
uniform assessment on all handlers. 
Some of the additional costs may be 
passed on to producers. However, these 
costs would be offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 

Interested persons are provided 10 
days in which to file comments with 
respect to this proposal. All written 
comments timely received will be 
considered before a final determination 
is made on this matter. 


List of Subjects in 7 CFR Part 958 


Marketing agreements, onions, 
reporting and recordkeeping 
requirements. 

For the reasons set forth in the 
preamble, it is proposed that 7 CFR part 
958 be amended as follows: 


1. The authority citation for 7 CFR 
part 958 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 958.234 is added to read as 
follows: 


§958.234 Expenses and assessment rate. 

Expenses of $833,214.32 by the Idaho- 
Eastern Oregon Onion Committee are 
authorized and an assessment rate of 
$0.11 per hundredweight of onions is 
established for the fiscal period ending 
June 30, 1991. Unexpected funds may be 
carried over as a reserve. 


Associate Deputy Director, Fruit and 
Vegetable Division. 

[FR Doc. 90-12199 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Parts 1001, 1002 and 1004 


[Docket Nos. AO-14-A62 and AO-14-A62- 
R01 AO-71-A77 AO-71-A77-R01, and AO- 
160-A65 and AO-160-A65-R01; AMS-88- 
105 and DA-89-028] 


Milk in the New England, New York- 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This decision recommends 
changes in the New England, New York- 
New Jersey, and Middle Ailantic 
Federal milk orders based on industry 
proposals considered at a public hearing 
held June 27-July 21, 1988; continued 
November 14-16, 1988; and re-opened 
August 22, 1989. For all three orders, the 
decision recommends adopting 3-class 
pricing provisions that are uniform 
among the three northeast orders and 
between these orders and other Federal 
milk orders, and the same method of 
determining Class II prices that is used 
in other orders. These changes will 
assure greater equity in intermarket 
sales of milk. 

For the New England order (Order 1), 
changes are recommended that would 
allow producer-handlers to receive 
diverted producer milk from pooled 
handlers and would eliminate the 
postmark date as a basis for 
determining whether late payment 
charges are due on handler payments to 
the producer-settlement fund. 

Changes recommended for the New 
York-New Jersey order (Order 2) would 
establish minimum Class I utilization 
requirements for pool plants and bulk 
tank units, and adopt proposals dealing 
with the qualification of producer milk 
for pooling. Amendments that would 
adjust Order 2 transportation 
allowances to more closely relate the 
location value of milk to the costs 
incurred in transporting milk from farms 
and country plants to the market's major 
consumption centers are also 
recommended. 

A recommended change to the Middle 
Atlantic milk order (Order 4) would 
price diverted milk at the location to 
which it is diverted. 

DATES: Comments are due on or before 
July 9, 1990. 

ADDRESSES: Comments (seven copies) 
should be filed with the Hearing Clerk, 
room 1081, South Building, United States 
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Department of Agriculture, Washington, 
DC 20250. 


FOR FURTHER INFORMATION CONTACT: 
Constance M. Brenner, Marketing 
Specialist, USDA/AMS/Dairy Division, 
Order Formulation Branch, room 2968, 
South Building, P.O. Box 96456, 
Washington, DC 20090-6456, (202) 447- 
7183. 

SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of sections 556 and 557 of 
title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291. 

The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. The 
amendments would promote orderly 
marketing of milk by producers and 
regulated handlers. 

Prior documents in this proceeding: 

Notice of Hearing: Issued June 7, 1988; 
published June 20, 1988 (53 FR 21825). 

Supplemental Notice of Hearing: 
Issued September 29, 1988; published 
October 4, 1988 (53 FR 38963). 

Notice of re-opened Hearing: Issued 
August 10, 1989; published August 16, 
1989 (54 FR 33709). (To consider changes 
in Class II pricing for 40 orders.) 

Partial Recommended Decision: 
Issued September 20, 1980; published 
September 26, 1989 (54 FR 39377). 

Partial Final Decision: Issued 
December 12, 1989; published December 
18, 1989 (54 FR 51749). 

Order Amending the New York-New 
Jersey Order: Issued January 25, 1990; 
published January 31, 1990 (55 FR 3198). 


Preliminary Statement 


Notice is hereby given of the filing 
with the Hearing Clerk of this 
recommended decision with respect to 
proposed amendments to the tentative 
marketing agreements and the orders 
regulating the handling of milk in the 
New England, New York-New Jersey, 
and Middle Atlantic marketing areas. 
This notice is issued pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and the applicable rules 
of practice and procedure governing the 
formulation of marketing agreements 
and marketing orders (7 CFR part 900). 

Interested parties may file written 
exceptions to this decision with the 
Hearing Clerk, U.S. Department of 
Agriculture, Washington, DC., 20250, by 
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the 45th day after publication of this 
decision in the Federal Register. Six 
copies of the exceptions should be filed. 
All written submissions made pursuant 
to this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)). 

The proposed amendments set forth 
below are based on the record of a 
public hearing held at Syracuse, New 
York, on June 27-July 1, July 5-8 and July 
18-21, 1988; at Manchester, New 
Hampshire, on July 11-14, 1988; at 
Philadelphia, Pennsylvania, on 
November 14-16, 1988; and at 


Alexandria, Virginia, on August 22, 1989, 


pursuant to a notice of hearing issued 
June 7, 1988 (53 FR 21825), a 
supplemental notice of hearing issued 
September 29, 1988 (53 FR 38963), and a 
notice of re-opened hearing issued 
August 10, 1989 (54 FR 33709). 

The material issues on the record of 
hearing relate to: 


to amend all three orders 
1. Classes of utilization. 
a. Adoption of 3-Class (uniform) 
classification. 
b. Class I and the fluid milk product 
definition. 
c. Fluid cream product definition. 


changes. 
to amend Orders 1 and 2 
2. Pooling standards. 
a. Health auihority approval. 


b. Minimum shipping requirements. 
c. Qualification of producer milk for 
pool 


ing. 
3. Seasonal payment plans. 
4. Location pricing, zone pricing and 
transportation credits. 
a. Order 2. 
b. Order 1. 
Proposals to amend Order 1 only 
5. Producer-handler receipts of pool milk. 
6. Charges on overdue accounts. 
Proposais to amend Order 2 only 
7. Partial payments to producers and to 
cooperatives, and the dates by which 
certain reports, announcements and 
payments should be made to accelerate 
payments to producers and 
accommodate economic conditions 
resulting from Pennsylvania and New 
York State law. 
Proposals to amend Orders 2 and 4 only 
8. Partial payments to producers and to 
cooperatives, and the dates by which 
certain reports, announcements and 
payments should be made for the 
purpose of further accelerating payments 
to producers. 
Proposal to amend Order 4 only 
9. Pricing diverted producer milk. 


Issues No. 7 and 8 were dealt with in 
a partial recommended decision issued 
September 20, 1989 (54 FR 39377), a 


partial final decision issued December 
12, 1989 (54 FR 51749), and a final order 
issued January 25, 1990 (55 FR 3198). 
a. a 
No. 9 are addressed in this decision. 


Findings and Conclusions 


The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
= and the record thereof: 

Classes of utilization. 

a. Adoption of 3-Class (uniform) 
classification. Each of the three 
under consideration in this proceeding 
should provide for the same basic 
classification plan that exists in most 
other Federal order markets. As adopted 
herein, each order would provide for 
three classes of utilization, with the milk 
uses included in each class being the 
same for each order. As far as possible, 
and consistent with the idiosyncrasies 
of the orders, the same basic procedure 
would be used under each order for 
classifying milk transferred or diverted 
from pool plants to other plants, and for 
allocating a handler’s receipts to the 
handler’s utilization to determine the 
classification of producer milk. Each 
order would use the same Class II and 
Class III price formulas, with Class Il 
prices adjusted by each order’s present 
seasonal adjustors. The classification 
provisions adopted in this decision 
were, with some minor differences, 
adopted for 39 Federal orders in 1974, 
and have been incorporated in a number 
of other orders during the intervening 
period. 

The present classification provisions 
of the three orders provide for two 
classes of use, while nearly all of the 
other Federal milk orders classify milk 
in three classes. In the Northeast orders, 
as in other orders, Class I is composed 


Under the New England, New York-New 
Jersey and Middle At!antic orders 
(Orders 1, 2 and 4), all soft and hard 
manufactured products are grouped 
together in Class II. Under most other 
orders, however, cream products and 
soft manufactured products such as 
yogurt, cottage cheese and ice cream are 
considered Class II, while butter, milk 
powder and hard cheese are classified 
as Class Ill. 

The Northeast orders’ Class I prices 
are determined, as are other orders’ 
Class I prices, by adding a Class I price 
differential to the basic formula price for 
the second preceding month. The Class 
II prices for Orders 1, 2 and 4 currently 
are determined by adjusting the basic 
formula price for the month by seasonal 
adjustors, which range in value from a 
minus 12 cents to a plus 12 cents. In 


other orders, Class Ill prices are the 
eee ane 
aan eenanae oy mannan 
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‘emulatuigndedtpcumdhtnatlons 
price that exceeds the Class III price 
level by an average of 10 cents. The 
computation of Class II prices for the 
Northeast orders will be discussed iater 
under this issue in part “d”. Class II 
prices for the three orders will be the 
same as the present Class Il prices. 

A group of cooperative associations 
that represent a majority of the 
producers whose milk is pooled under 
the New England and Middle Atlantic 
orders, and a substantial number of 
producers whose milk is pooled under 
the New York-New Jersey order, 
proposed that the classification 
provisions of the three orders be 
changed to incorporate three classes of 
use instead of two. Proponents of a 

pricing system argued that 

the products currently classified as 
Class Il under Orders 1, 2 and 4 do not 
all have the same time and form utility, 
and therefore should not have the same 
value. The cooperatives did not, 
however, agree on the appropriate 
classification of some products. 

A witness representing Eastern Milk 
Producers, a cooperative association 
representing 3,400 northeast dairy 
farmers who supply milk to five Federal 


Eastern/Agri-Mark witness stated that 
36 of the 43 Federal milk orders in effect 
at the time of the classify milk 
as proposed by Eastern/ Agri-Mark. 
According to the witness, the uniform 
classification should also be 
incorporated into the three Northeast 
orders to assure competitive equity 
between the Northeast marketing areas 
and other Federal order marketing 


distribution of nonfluid dairy products 
became common. He said that even soft 
manufactured products, which had been 
locally distributed, now compete with 
products classified and priced under 
other orders at a higher price. 

The Eastern/Agri-Mark representative 
testified that milk used in the following 
products should be classified as Class I: 


Fluid cream products, any product with 





6 percent nonmilk fat that resembles 
fluid cream products, and packaged 
inventory of those products; yogurt, 
cottage cheese, milkshake and ice cream 
i 20 percent total solids, 
and frozen dessert mixes containing 20 
percent solids; sour cream products, 
concentrated milk in bulk fluid form, 
infant or dietary formulas packaged in 
hermetically sealed or aseptic 
containers, custard, puddings, pancake 
mixes and buttermilk biscuit mixes; and 
bulk milk and cream disposed of to 
commercial food processing 
establishments. The witness explained 
that handlers demand high-quality milk 
on a regular basis for use in these 
manufactured products. Typically, he 
stated, these products are processed at 
fluid milk plants or in specialized plants 
distinct from those at which hard 
products are manufactured, and 
therefore should bear part of the cost 
necessary to attract an adequate supply 
of milk. The Eastern/Agri-Mark witness 
testified that there is little relationship 
between the amount of reserve milk on 
the market and the quantity of milk used 
to produce such products, due to the 
products’ limited storage life and the 
need to process them on a regular basis. 
The uses of milk proposed by 
Eastern/Agri-Mark for Class III are also 
the same as in most other Federal 
orders. These products and uses are: 
Cheese, butter, dry milk, concentrated 
milk used to produce Class III products, 
evaporated or condensed milk, 
inventories, livestock feed, dumped milk 
and shrinkage. The witness testified that 
the hard manufactured products absorb 
milk supplies produced for, or in excess 
of, the needs of the fluid market. Further, 
he stated, the products can be stored for 
long periods and therefore do not need 
to be made uniformly throughout the 
year. The Eastern/Agri-Mark — 
representative concluded that, because 
the hard manufactured products 
compete on a national basis with similar 
products made from unregulated milk 
supplies, the price of milk used to make 
those products should be closely aligned 


less storable would tend to have a 


higher value under the proposed 
classification plans. The witness added 
that products that can be stored are 
more likely to compete over a greater 
geographical area, while products in 
liquid form or in consumer packages 
have more value than products in solid 
or bulk form. 

The Pennmarva witness testified that, 
rather than follow the uniform 
classification provisions of most other 
orders, the three Northeast orders 
should classify only butter, nonfat dry 
milk and natural cheddar cheese as 
Class III. He explained that these 
products are eligible for open-ended 
purchases by the Commodity Credit 
Corporation (CCC) under the price 
support program, and described the 
products as balancing and providing an 
outlet for the reserve supplies of Orders 
1, 2 and 4. The witness explained that 
adoption of Pennmarva’s proposal 
would recognize that soft cheeses, 
Italian cheeses and whole milk powder 
have a greater value than the residual 
uses of milk, and should be priced in the 
new intermediate Class II. The 
Pennmarva witness justified such 
classification by noting that many of the 
products proposed for a new 
intermediate class are perishable, and 
that their production is much less 
seasonal than that of the market's truly 
residual products. Further, the witness 
argued, the classification and pricing 
provisions in other Federal orders were 
not implemented to address current 
marketing conditions in the Northeast 
milk marketing areas, and they do not 
address those conditions. 

Two other proposals dealing with the 
classification of milk in thee three 
Northeastern orders were contained in 
the hearing notice. One, from the 
Eastern Connecticut Dairy Committee, 
was similar to the Pennmarva proposal, 
and was not supperted by any 
testimony. The other, by Oak Tree Farm 
Dairy, a proprietary distributing plant 
operator, was similar to the Eastern/ 

-Mark proposal, with the exception 
of classifying milk used in candy as 
Class Hil rather than Class II. There was 
no testimony from proponent supporting 
the proposal. 

The proposals to adopt a three-class 
pricing system for the three Northeast 
marketing orders were supported by 
several handler representatives and 
witnesses representing dairy farmer 
interests. A witness for Dean Foods, 
which operates manufacturing plants 
that receive milk from 
regulated under Order 2 and Order 4, 
testified that Dean competes with New 
York handlers for sales of cottage 
cheese and sour cream in the areas 
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around its plants in Illinois, Kentucky, 
Indiana, Michigan, Florida and 
Tennessee, which are subject to the 
intermediate Class II price under their 
local orders. He conceded that the 
existence of two-class pricing in the 
three Northeast orders may not create 
disorderly marketing conditions in the 
Northeast, but asserted that it certainly 
does so in areas where local handlers 
are subject to higher costs for milk than 
are their competitors from the 
Northeast. The witness stated that any 
changes in the uniform classification 
provisions should be made on a 
nationwide basis, and not just in one 
region. 

Several producers and a cooperative 
association representative testified in 
favor or a three-class pricing system, 
primarily because it would have the 
effect of enhancing producer income. 
Because adoption of the Pennmarva 
proposal would increase the 
classification and pool value of a large 
portion of the market's current Class II 
use, thereby increasing returns to 
producers to a greater degree than 
would the Eastern/Agri-Mark proposal, 
the producers generally favored the 
Pennmarva proposal. The cooperative 
association witness testified that 
adoption of the Pennmarva proposal 
should not cause competitive inequities 
between handlers manufacturing Italian 
cheeses in the Northeast and in other 
parts of the U.S. The witness pointed out 
that in April 1988 Italian cheese 
manufacturers in Wisconsin were 
paying 64 cents over the Minnesota- 
Wisconsin price (M-W)}, to buy milk 
while manufacturers in Minnesota were 
paying 51 cents over the M-W. He stated 
that a Class II 10-cent differential over 
the Class III price in the Northeast 
therefore would not unduly increase the 
cost of manufacturing Italian cheese in 
the Northeast over the cost of making 
such products elsewhere. 

Representatives of Leprino Foods 
Company and Sorrento Cheese both 
supported adoption of a three-class 
pricing system that would be consistent 
with those of other orders, but opposed 
the classification proposals that would 
include soft cheeses and Italian cheese 
in Class Il instead of Class III. Both 
witnesses testified that, contrary to the 
Pennmarva witness’ testimony, the 
Leprino and Sorrento cheese plants 
experience wide variations in the supply 
of milk available to them, both 
seasonally and during the week. The 
Sorrento witness stated that Sorrento 
receives 60-70 percent of its milk 
supplies on weekends when demand for 
milk by fluid handlers is low, and 
purchases significantly increased 
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amounts of milk during the spring flush. 
The Leprino representative testified that 
Leprino’s plants experience a dramatic 
monthly variation in milk supply, with a 
seasonal low of 72.5 percent capacity 
and a seasonal high of 133.1 percent, 
and serve a major balancing role for the 
market. 

Both of the cheese manufacturers’ 
witnesses emphasized that their 
companies sell a large percentage of 
their output in areas of the U.S. outside 
the Northeast, and must compete with 
handlers who are subject to other 
orders’ lowest class price (Class III). The 
Sorrento representative stated that 80 
percent of the cheese manufactured by 
Sorrento is sold in 28 other states, 
including Florida and California. He 
pointed out that if the Pennmarva 
classification proposal were adopted 
Sorrento would be paying for milk used 
in Mozzarella cheese than would any of 
its national competitors. 

Witnesses representing Hershey 
Chocolate, U.S.A., and Nestle Company 
testified that three-ciass pricing for the 
Northeast orders should not be adopted 
if whole milk powder and milk used in 
the manufacture of milk chocolate were 
to be classified as Class II, rather than 
being left in the lowest-price 
classification, as those uses are at 
present. The witness for Hershey argued 
that in a three-class pricing system milk 
used to make milk chocolate should be 
classified as Class III because that use 
has characteristics of other products in 
the lowest use class. He stated that the 
manufacture of milk chocolate plays a 
significant role in balancing the market. 
Further, he explained, the seasonality of 
milk purchases for use in candy does not 
reflect seasonal consumer demand, milk 
chocolate is not produced near the 
market's consumption center, and 
intermediate products manufactured 
from milk, sugar and cocoa can be 
stored for more than one year before 
being manufactured into finished 
products. The Hershey representative 
testified that milk receipts used in the 
manufacture of milk chocolate must be 
classified with other hard products, such 
as nonfat dry milk and cheese, if the use 
of fluid milk in the manufacture of milk 
chocolate is to remain viable in the 
Northeast. He stated that such 
classification is necessary to maintain a 
competitive balance among milk 
chocolate and whole milk powder 
manufacturers, observing that milk 
chocolate is produced primarily in areas 
where the milk used to produce it is 
priced in the lowest class. The Hershey 
witness proposed amending the 
proposal to adopt the uniform 
classification provisions to include milk 


used to make milk chocolate in Class III 
instead of Class II, but testified that 
Hershey would prefer to retain the two- 
class pricing system in the Northeast. 

A witness representing Nestle also 
testified in favor of a two-class pricing 
system, and stated that Nestle would be 
adversely affected by the adoption of 
either of the three-class proposals. The 
witness explained that an increase in 
the cost of the company’s raw product 
would result in a competitive 
disadvantage because all but one of its 
competitors (Hershey), use dry milk 
powder in the manufacture of milk 
chocolate. A witness testifying on behalf 
of H.P. Hood agreed that milk used in 
candy manufacture should be classified 
in Class III because it competes with 
butter and milk powder for that use. 

Representatives of anumber of | 
handlers, including two cooperative 
associations, opposed adoption of a 
three-class pricing system. A spokesman 
for Dairylea, a large Order 2 cooperative 
association, testified that there is a long 
tradition of two-class pricing in the 
Northeast and that milk handlers have 
planned their operations accordingly. 
He observed that the blend price 
enhancement resulting from three-class 
pricing would be minimal, and that it is 
more important to assure continued 
outlets for producer milk in the large 
regional soft products industry. The 
witness estimated that the Eastern/Agri- 
Mark proposal would increase producer 
returns by only 2 cents, while handler 
costs would increase by 8 cents per 
hundredweight. The Dairylea witness 
testified that if a three-class pricing 
system is to be adopted for the three 
Northeast orders, the Pennmarva 
proposal would be more appropriate to 
the region since milk purchases by 
cheddar cheese manufacturers are more 
seasonal than milk production, while 
purchases by Italian cheese 
manufacturers are less seasonal. A 
dairy farmer member of Lowville Milk 
Producers Dairy Cooperative testified 
that the three-class proposals for the 
Northeast orders should not be adopted 
because classified pricing is outdated 
and has outlived its usefulness. 

Witnesses representing two 
distributing plant operators and the New 
Jersey Milk Dealers Association 
opposed the proposals to adopt three- 
class pricing. However, in the event of 
the adoption of three-class pricing, two 
of the witnesses favored the Pennmarva 
proposal. A witness for Crowley Foods, 
Inc., a handler operating two 
distributing plants and two 
manufacturing plants regulated under 
Order 2, stated that the effect of three- 
class pricing on the blend price paid to 


producers would be minimal. He also 
observed that the proposed Class II 
price computation has caused wide 
variations that he characterized as 
unacceptable in Class II prices under 
other orders. The witness stated that 
such price volatility would make it 
impossible for Federal order 
manufacturing plant operators to 
compete with handlers regulated under 
the two-class New York State order. The 
Crowley witness testified that of the two 
proposed three-class pricing proposals, 
the Pennmarva proposal would beiter 
enhance dairy farmers’ income, and 
would put all cheese other than cheddar, 
which is market-clearing, in one 
category. 

The president of Weeks Dairy Foods, 
a fluid milk handler located in Concord, 
New Hampshire, and pooled under 
Order 1, testified that three-class pricing 
would increase Weeks’ costs of 
manufacturing ice cream and impair its 
competitive ability. The witness 
explained that two of its principal 
competitors in the ice cream business 
are located in the State of Maine and 
unregulated by both the Federal order 
and the Maine State order. He 
expressed concern that one or both of 
these competitors might gain a 
competitive advantage if Weeks Dairy 
were required to pay a higher 
intermediate Class II price for the milk 
and cream supply it needs for ice cream. 
The witness described the ice cream 
business as a seasonal use of milk, with 
significantly more sales in the months of 
May through September than during the 
rest of the year. 

A witness representing the New 
Jersey Milk Dealers Association 
opposed the adoption of three-class 
pricing in the basis that it is 
unnecessary and would not improve 
milk marketing in the Northeast. He 
asserted that there is no need for the 
Northeast orders to adopt a three-class 
pricing system just because it has been 
incorporated in the other Federal orders. 
The Association's witness based most of 
his opposition to adoption of the uniform 
classification provisions on the 
difficulties surrounding announcement 
of the Class Il price during 1987 for the 
orders with uniform classification 
provisions. The witness testified that if 
three-class pricing were adopted, the 
Pennmarva proposal would be 
preferable to the Eastern/Agri-Mark 
proposal because the production and 
sales of Italian and soft cheeses more 
nearly follow production and sales 
patterns of cottage cheese, yogurt and 
sour cream than those of the market's 
truly surplus products. He described the 
Italian and soft cheeses as a very 





substantial part of the market that 
performs a very limited balancing 
function. 


= later under this issue in section 
A representative of Empire Cheese, 

Inc., a subsidiary of the H.P. Hood 

Company that operates manufacturing 


Midwest and on the West Coast. The 
witness explained that pricing Italian 
cheeses in an intermediate Class I 
under the Northeast orders would 
seriously impair the ability of Empire 
Cheese to compete with handlers 
regulated under other orders, which 
price such products in Class IIL He also 
expressed his opposition to three-class 
pricing on the basis that the Hood 
Company, which operates several 
distributing and manufacturing plants 
regulated under Order 1, produces ice 
cream mix and cottage cheese that 
would be subject to the proposed 
intermediate Class Il price. 

A witness representing Dietrich’s 
Dairy testified that Dietrich’s operates 


milk powder manufacturers preferential 
price treatment over whole milk powder 
manufacturers despite the physical 
similarities of the two products and the 
fact that other orders price them in the 
same class. He also observed that 
Dietrich's use of much larger volumes of 
milk in the spring season of flush 
production and during the winter 
holidays than at times when milk 
supplies are scarcer is an indication that 
whole milk powder is one of the reserve 
uses of the market. 

A representative of Friendship 
Dairies, Inc. (Friendship), testified that 
the Eastern/ proposal would 
be preferable to the Pennmarva 
proposal, but that both are completely 
unsuitable for the markets. He explained 
that in Federal Order 2, the manufacture 
of cottage cheese, sour cream and yogurt 
iraditionally have balanced the market 
in the same way the proposed Class III 
products have, and should be priced in 
the same class. The witness stated that 
Friendship would be placed at a 
disadvantage in competing not only with 
non-federally regulated handlers, such 
as those pooled under the Western New 
York State order, but with handlers 

under other Federal orders. He 
explained that the protein content of 
milk produced in the southern tier of 
counties in New York is inferior to other 
areas, and that the resulting yields of 
products such as cottage cheese would 
not allow the manufacturer to recover 
the increased costs associated with 
pricing the milk used in such products in 
_ proposed higher intermediate Class 


7 witness representing Kraft, Inc., 
testified that Kraft produces cottage 
cheese, ice cream, yogurt, sour cream 
and cream cheese at its plants in the 
Northeast, and markets these products 
outside the region, as well as inside. 
According to the witness, two-thirds of 
the cottage cheese produced by Kraft at 
three plants in the Northeast is 
marketed outside the region. The 
witness staied that the purpose of the 
long tradition of only two classes in the 
Northeast orders has been to maintain a 
competitive manufacturing industry that 
assures a viable outlet for dairy farmers’ 
milk. He stated that adoption of three- 
class pricing will place Northeast dairy 
product manufacturers at a competitive 
disadvantage with handiers regulated 
under the Western New York State 
order. He also observed that 

from outside the a 


already compete effectively with 
Northeast handlers for sales in the 
Northeast. If the cost of manufacturing 
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operating at a competitive disadvantage 
compared to handlers in other regions. 

The Kraft representative explained 
that the costs of accommodating 
seasonality of supply are highs in the 
Northeast than in the Upper Midwest 
because of the necessity of operating 
plants at less than capacity when 
production is tight. The Kraft witness 
also described milk produced in the 
Northeast as having a lower protein 
content than milk produced elsewhere, 
and stated that the greater product yield 
enjoyed by handlers in other regions 
would enable them to move their 
products great distances to compete 
with Kraft's products without using up 
that advantage. A further factor that 
operates to place Northeast handlers at 
a competitive disadvantage with other 
regions, he stated, are hauling costs. The 
witness explained that handlers 
transporting dairy ae out of the 
Northeast have a "a freight disad vantage 
compared to handlers in other regions in 
addition to having to pay hauling 
subsidies in order to procure the milk of 
Order 2 
. Although both of the 3-class pricing 
proposals would classify milk used in 
buttermilk biscuit mix in Class I, an 
alternative proposal by a witness for the 
H. P. Hood Company, Inc., would 
classify milk used in such products as 
Class ill. The witness explained that 
Class [il would be the appropriate 
classification because dry milk 
could be used instead of fresh 
buttermilk to make biscuits. 

The classification plans of the three 
Northwest Federal milk orders should 
be changed to better reflect changes that 
have taken place in the marketing of 
milk and dairy products since these 
orders were promulgated. When the 
three Northeast orders were 
promulgated, the classification plans 
adopted reflected the marketing 
conditions and practices prevailing in 
each of the local areas at the time the 
provisions were adopted. Because local 
conditions and practices differed 
somewhat between the three Northeast 
markets and between these markets and 
other Federal order markets at the times 
the orders were promulgated, the 
classification plans in the three orders 
differ from each other to some extent, 
and from the rest of the Federal milk 
orders to a greater extent. As long as the 
Northeast markets remained relatively 
isolated from other Federal order 
markets, marketing problems resulting 
from the differences in the various 
classification plans were minimal. 

The record of this proceeding shows 
clearly that the “local” character of the 
Northeast milk markets has changed 
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greatly. Movements of large volumes of 
dairy products between the three 
Northeast markets, and between these 
markets and others, have become 
commonplace as handlers and 
producers seek additional sources and 
outlets for milk. Such milk movements 
have been encouraged or facilitated by 
such developments as inspection 
reciprocity between health jurisdictions, 
improved highway networks and 
transportation equipment, conversion 
from can hauling to farm bulk tanks, 
development of regional cooperatives, 
new processing and packaging 
techniques, and concentration of 
processing and packaging operations in 
large specialized facilities. There are 
numerous examples in the record of 
handlers in one marketing area 

Pp milk supplies from producers 
in another, and of handlers selling their 
finished products not only throughout 
the Northeast, but throughout the United 
States. 

Uniformity of classification and 
pricing provisions between milk orders 
is a valid reason for changing the 
classification provisions of the three 
Northeast orders. The purpose of such 
uniformity is to assure orderly 
marketing conditions through equity in 
intermarket competition between 
handlers and not uniformity for its own 
sake, as charged by several witnesses 
opposing adoption of the uniform 
classification provisions. 

Handlers that are regulated under 
different orders that contain differing 
provisions for the classification and 
pricing of milk used in the production of 
dairy products distributed across a 
broad area in which the handlers all 
compete are certain to be given either a 
competitive advantage or disadvantage 
by those differing provisions. A situation 
in which all of the other Federal milk 
orders that classify milk used in 
manufactured dairy products do so in a 
uniform manner that differs from the 
Northeast orders is unacceptable. 

Handlers that will be affected by the 
amended classification provisions 
expressed concern that paying a higher 
price than their unregulated competitors 
pay for milk used in cream products, ice 
cream and cottage cheese would 
disadvantage them competitively. The 
record contains no evidence of any large 
volume of unregulated milk in the 
Northeast available to allow 
unregulated competitors a significant 
competitive advantage. In fact, the 
record does reflect a level of 
competition between handlers for milk 
supplies that would make it very 
difficult for any unregulated handler to 
obtain an adequate supply of milk at a 


price lower than the order price. Similar 
concerns were expressed about 
competition with handlers regulated 
under the Western New York State 
order. As in the case of competition with 
unregulated handlers, it is likely that 
handlers regulated under the State order 
would find their supply of milk 
vulnerable if they did not pay a price for 
milk equivalents to that paid by Federal 
order handlers. In any case, the 
provisions appropriate for three Federal 
orders regulating milk used in 
manufactured products that are 
distributed over large portions of the 
United States should not be determined 
by the provisions of a State order 
effective over a limited area and 
regulating only a small fraction of the 
amount of milk regulated by the three 
Northeast Federal orders. 

Opponents of uniform classification 
for the Northeast also complained that 
they would be be disadvantaged in 
competition with handlers in the 
Midwest because of the relatively lower 
protein content of milk produced in the 
Northeast. Although the protein content 
of producer milk affects the amount of 
product yielded by the manufacturing 
process, the quality of the milk 
influences the ability of its protein 
content to increase product yield. There 
is some testimony in the record that the 
quality of milk in the Northeast is higher 
than in the Midwest. Further, the study 
that shows differences by region in the 
percentages of protein in producer milk 
also indicated that there are differences 
in protein content between areas of the 
Midwest. Presumably, these differences 
within the Midwest affect handlers who 
are close competitors, but who pay the 
same prices for mitk used in the same 
products. However, there was no 
indication that such differences in the 
protein content of producer milk 
between the Midwest areas result in any 
competitive disruption. 

In addition to equalizing intermarket 
competition, a primary reason for 
adopting the uniform classification 
provisions is that they better reflect the 
differing values for dairy products in 
terms of time and form utility. The 
findings and conclusions of the 
decisions adopting the uniform 
classification provisions for 39 Federal 
milk orders in 1974 were notices 
officially during this proceeding, and are 
incorporated in full in this decision. 

Class I milk is that disposed of in the 
form of fluid products used as 
beverages. These products have the 
shortest shelf life of all dairy products, 
and therefore must be processed and 
distributed on a fairly constant basis. 
An adequate supply of high-quality milk 


must be available for the processing of 
fluid products at all times in order to 
assure that consumers’ demand for 
these products can be met. These 
qualities of the fluid milk market require 
that milk used in fluid milk products be 
priced at a higher level than other uses 
of milk. 

Generally, the “soft” products, such as 
cream products, yogurt, ice cream and 
cottage cheese, are more perishable than 
the “hard” manufactured products such 
as butter, cheese and dry milk, and 
cannot be stored for long periods of 
time. For these reasons, the products to 
be classified in the intermediate Class II 
generally are distributed over a smaller 
geographical area than are the market's 
residual, or surplus, products. It is 
reasonable to recognize the higher value 
associated with the “soft” manufacured 
products because handlers require a 
more constant and generally higher- 
quality supply of milk for use in Class I 
or “soft” manufactured products than 
they do for the manufacture of Class III 
or “hard” manufactured dairy products. 

Proposals to adopt modified uniform 
classification provisions that would 
price Italian and soft cheeses and whole 
milk powder as Class II instead of Class 
Ill, and price milk used in the production 
of milk chocolate as Class III instead of 
Class II, should be denied. Regardless of 
some rather persuasive arguments that 
Italian and soft cheeses and whole milk 
powder are more perishable and have a 
greater value than butter, American 
cheese and nonfat dry milk which the 
Commodity Credit Corporation (CCC) 
purchases to operate the dairy price 
support program, these products 
compete in a national market. Therefore, 
the milk used to make such products in 
the Northeast should not be priced at a 
higher level than under all of the other 
Federal orders in the United States. If 
such changes to the uniform 
classification provisions were to be 
made they should be made uniformly in 
all orders, not just on a regional basis. 

The record of this proceeding does not 
support making an exception from the 
uniform classification provisions of milk 
disposed of to a commercial food 
processing establishment. The candy 
manufacturers who testified advocated 
Class Ill classification of milk used to 
make milk chocolate, rather than the 
Class Il classification of the uniform 
provisions. Although the witnesses 
stated that nonfat dry milk and butter, 
which would be Class III products, may 
be used in candy-making instead of 
fresh whole milk, thereby eliminating a 
market for producers’ milk, the 
witnesses overlooked the costs of 
manufacturing butter and dry milk 
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soup or other food items in pool plants _ 
will be Class IL 

Skim milk and butterfat used to make 
buttermilk biscuit mix should likewise 
be classified as Class Hl rather than 


involve a cost additional to the cost of 
the Class III milk. Although fast food 


Because of the large volume and 
variety of manufactured products 
produced in Order 2 pool plants, the list 
of products named in the Class I 
classification provision includes some 
products not listed in the “uniform” 


products, 

under the three Northeast orders than it 
would be under a “uniform 
classification” order. 


b. Class I and the fluid milk product 


and milk shake and ice milk mixes 
containing less than 20 percent total 


classification should apply whether the 
products are disposed of in fluid or 
frozen form. 


In addition, Class I milk should 
include ail skim milk and butterfat 


disposed of in the form of any other fluid 
or frozen milk product {if not specifically 


designated as a Class Ii or Class Ili use} 
that contains by weight at least 60 
water and 6.5 percent nonfat 


addition of nonfat milk solids should be 
Class i milk only to the extent of the 
weight of the skim milk in an equal 
volume of an unmodified product of the 
same nature and butterfat content. 
Class I milk should not include skim 

milk or butterfat disposed of in the form 
of evaporated or condensed milk (plain 


or sweetened}, evaporated or condensed 
formulas 


skim milk or 
especially prepared for infant feeding or 
dietary use that are packaged in 


alidetdeontguesnoanaede 
solids, or whey. 
Class I milk should also include any 


other than skrinkage permitted a Class 
Iii classification. 
Adoption of a uniform fluid milk 
See 
in 


(UHT) mi 
foil-lined containers as Class I. Under 
the fluid milk product definition adopted 
Class UHT milk would be included in 
ass L 


products, which 
scholichae thendadiiheakeanah te 
Class IIL. As a result, such inventories 
would be subject in the following month 


month's Class I price and 
apply 


adopt the fluid milk product definition 
common to most other orders. The 
witness for the cooperatives testified 
that several products are classified 
differently between the three Northeast 
orders, creating competitive difficulties 
for the handlers regulated under one 
order but competing for sales with 
handlers regulated under another of the 
Northeast orders, or with handlers 
regulated under other Federal orders 
outside of the region. The cooperatives’ 
spokesman stated that the form in which 
and purpose for which milk products are 
distributed is the nost important 
consideration in determining their 
classification. The witness observed 
that additional criteria might be 
included in the definition to assure that 
products such as a lowfat (four percent 
butterfat) product resembling sour 
cream would be classified as a Class I 
product rather than Class L 

Several other proposals to amend the 
orders’ fluid milk product definition 
= — in the hearing notice. 

the proposals were not 
supported by any ae and will 
be considered further. A proposal by 

Permiand Dairies, Inc., would ieciede 
UHT milk, cream in consumer packages, 
and ice cream and milkshake mix in the 
Order 2 fluid milk product definition. 
The witness testifying on behalf of 
Farmiand stated that these products are 
closer to fluid than not, and are not 
produced from reserve —— 


definition, is produced for fluid 
consumption, and should therefore be 


Class L 

Friendship Dairies, Inc., proposed that 
the Order 2 fluid milk product definition 
be amended to include products with a 
“ph” greater than 4.6. The Friendship 
witness testified that classifying 


He stated that products intended to 
substitute for conventional Class i 
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proposal would result in changes in 
uniform classification of buttermilk from 
Class I to Class i, and of half-and-half 
from Class il to Class L. 


regulated under the New England order. 
The alternatives would exclude lowfat 
sour cream, om {or lowfat) eggnog, and 

“shake-ups” from the fluid milk product 
definition. A brief filed by Hood 
supported the goal of uniformity in 
classification, observing that its lack has 
resulted in disorderly marketing 
conditions. 

A brief filed on behalf of the Grocery 
and Specialty Products Division of 
Borden, Inc., stated that Borden 
processes ultra-high 
milk ard packages it in hermetically 
sealed foil-lined paper containers. The 
handler is regulated under Order 2, 
where UHT milk is not considered a 
fluid milk product. The brief stated that 
UHT milk should not be considered a 
fluid milk product because it is storable, 
and therefore does not conform to the 
same “time utility” that characterizes 
fluid milk products. The brief further 
stated that the argument that UHT milk 
be considered fluid because it competes 
as a beverage with fluid milk products is 
invalid because formulas especially 
prepared for infant feeding or dietary 
use, milkshake and low-solids products 
are specifically excluded from the fluid 
milk product definition but also compete 
as beverages with fluid milk products. 

Adoption of the Farmland proposal 
would place Northeast processors of 
soft manufactured products at a 
disadvantage with their competitors in 
other marketing areas. Ice cream mix 
and milkshake mixes containing 20 
percent or more total solids generally 


the products typically classified as Class 
I. Therefore, they should not be included 
in the fluid milk products definitions of 
the Northeast orders. 
Although the Friendship Dairy 
proposal would adopt the scientific 
' means of a “ph” test to define fluid milk 
products, it also eliminates the scientific 
criteria of butterfat and solids nonfat 
content that are included in the proposal 


proposal 
product's “ph” factor in the criteria for 


than a 


clearly is a liquid, 
would be excluded from the fluid milk 
ee “ph” 
‘actor. 


If a milk product containing less than 
20 percent solids and 10 percent 


-butterfact is sold to be consumed as a 


beverage it can be considered to be in 
competition with other fluid milk 
preducts, and should be priced in the 
same class. Buttermilk, therefore, should 
continue to be considered a fluid milk 
product. Proponent's speculation that 
reducing the classification and price of 
buttermilk would help revive the 
product's consumption is not persuasive. 
The price reduction on a quart of 
buttermilk that would likely result from 
such a reduction in classification would 
be approximately 5 cents. 

The alternatives to the uniform fluid 
milk definition proposed by the 
Hood witness should be adopted in a 
modified form. Under the definition 
adopted herein, lowfat sour cream will 
be included in a description of products 
to be included in the intermediate Class 
il. “Shake-ups”, according to the 
composition of the product described by 
the Hood witness, will exceed the 
order’s maximum limit of 20 percent 
total solids in fluid milk products, and 
therefore would be classified in Class Il 
rather than Class 1. Lowfat eggnog or 
eggnog drink, however, does not meet 
the description of a manufactured 
eggnog. It is a flavored milk drink, and 
should be classified as a fluid milk 
= as are other flavored milk 


Although the proposed fluid milk 
product definition excludes milk 
“aseptically packaged and hermetically 
sealed in foil-lined paper containers”, 
UHT milk should be included in the fluid 
milk product definition. The sterilization 
of fluid milk products may change their 
“time utility”, but does not — the 


counterparts 
and are thus competing for the same 
customers. 
c. Fluid cream product definition. As 
ea tae are mga 
Milk Producers, 


ee 
associations that represent a substantial 
number of producers whose milk is 
pooled under the three Northeast orders, 
the orders should include a fluid cream 
product definition, as is contained in 


most other Federal milk orders. “Fluid 
cream would mean cream 
(other than plastic cream or frozen 
cream) or a mixture of cream and milk 
or skim milk containing 10 percent or 
more butterfat. The definition will help 
to assure that classification of such 
products is uniform between the three 
Northeast marketing areas and between 
these marketing areas and others 
regulated by other Federal orders. 

The fluid cream definition proposed 
by proponents varies in some details 
from the uniform fluid cream product 
definition. Some of the items listed in 
the proposed definition are also listed in 
the description of the products proposed 
to be included in Class fi milk, but are 
not included in the fluid cream product 
definitions of other orders. Although 
these products will not be included in 
the fluid cream definition, they will be 
listed as Class fl uses. Because of 


P 

adopted for the three Northeast orders 
will not include some of the preducts 
normally listed in the uniform fluid 
cream definition. All of the 
products included in the proposed fluid 
cream product definition and in the 
uniform fluid cream product definition 
will be classified as Class {I in the 
amended orders. 

A brief filed by the H.P. Hood 
Company, Inc. a the goal of 
uniformity and suggested that the fluid 
conan goudaanGaaemestumanes 
reference to “skim milk and butterfat 
used to produce other products which 
resemble” the items specified as fluid 
cream A brief filed on behalf 
of Kraft, Inc., Pollio Dairy Products 
noted that the substitution of new 
artificial fat products for butterfat in 
products intended to compete with 
cream products should not result in 
those products being considered “fluid 
milk products.” 

It is unnecessary to add to the fluid 
cream product definition any language 
that would include in the definition 
products that resemble fluid cream 
products but contain a fat substitute. 
Such products would be included in 
Class Il as products “containing 8 
percent or more nonmilk fat {or oi!) that 
resemble a fluid cream product.” 

d. Class I price. The price applied to 
milk classified in the intermediate Class 
Il classification adopted for the 
Northeast orders in this decision should 
be the same as in almost all of the other 





announced on or before the 15th day of 
the preceding month. The Class II price 
would be computed on the basis of a 
formula designed to result in an average 
price level 10 cents above the Class III, 
or basic formula, price. 

The cooperative association 
proponents of three-class pricing 
(Eastern Milk Producers Association, 
Agri-Mark and the Pennmarva 
Federation), proposed that the 
provisions for determining the Class II 
price under the three Northeast orders 
be the same as the Class II price 
provisions for 36 other Federal orders. 
The provisions proposed at the time of 
the initial hearing would provide a 
procedure for determining a tentative 
Class II price for the month and 
announcing it on the 15th day of the 
previous month. To ensure that the 
Class II price is not less than the Class 
Ill price for that month, the procedure 
provides for an upward adjustment of 
the tentative Class II price to the level of 
the Class III price, if necessary, on the 
5th day after the pricing month, when 
the Class Il price is announced. The 
witnesses for the cooperatives testified 
that adoption of Class II price provisions 
that are uniform between orders is 
necessary to provide price alignment 
between marketing areas because the 
products to be priced are distributed 
over a number of Federal marketing 
order areas. The cooperative witnesses 
observed that the uniform Class II 
pricing provisions have resulted in 
prices that have exceeded significantly 
their intended differential of 10 cents 
over the Class III price. A witness 
representing Agri-Mark and Eastern 
testified that the cooperatives would not 
object to a Class Il price determined by 
simply adding 10 cents to the basic 
formula price, or Minnesota-Wisconsin 
(M-W) price, and eliminating the 
advance announcement feature of the 
price. In the post-hearing brief filed by 
Pennmarva, the Order 4 cooperative 
federation also advocated a Class II 
price determined by adding 10 cents to 
the Class III price. 

Two proposals to increase the level of 
Class I prices were included in the 
notice of hearing for this proceeding. 
The Eastern Connecticut Dairy 
Committee proposed that Class II prices 
be increased to more accurately reflect 
their true value to processors, but did 
not propose any specific price level or 
differential over the Class III price. 
There was no testimony supporting the 
Committee's proposal, and it will not be 
considered further in this decision. A 
proposal by Oek Tree Dairy would have 
provided for a Class Il differential over 
the Class III price of at least 50 cents, 


but not more than 60 cents. The Dairy's 
witness explained that processors 
obtain a higher product yield in soft 
cheeses than in hard cheeses, and that 
the value of the additional product 
represents at least 40 cents per 
hundredweight of the milk used to 
produce it. 

Many of the milk handlers that are 
regulated under the three Northeast 
orders protested that adoption of the 
uniform Class II pricing provisions 
would incorporate the same extreme 
variations from the M-W, and resulting 
adjustments to the tentative Class II 
price, in the three Northeast orders that 
have been experienced by other Federal 
orders. Handler representatives testified 
that the advantage of announcing the 
Class Il price in advance of the month 
for which it is effective is outweighed by 
the unpredictability of the changes to 
the tentative Class II price when the M- 
W is changing rapidly. 

A dairy farmer supported the proposal 
to increase the Class II differential to 
50-60 cents over the Class Ill price on 
the basis that it would enhance returns 
to producers. A dairy plant operator 
opposed adoption of the proposal 
because it would misalign the prices of 
milk used in Class II products under the 
Northeast orders and under other 
Federal orders. 

This proceeding to amend the three 
Northeast orders was reopened to 
include these orders in a proceeding that 
considered proposed changes to the 
uniform Class Il pricing provisions of 
nearly all Federal orders. The hearing to 
consider industry proposals was held 
August 22, 1989, at Alexandria, Virginia. 
Most of the witnesses testified that 
some form of a proposal by the Milk 
Industry Foundation (MIF) and 
International Ice Cream Association 
(IICA) should be adopted in order to 
eliminate the upward revision of the 
tentative Class II price in months when 
the Class III price would otherwise 
exceed the Class II price. MIF is a 
national trade association representing 
some 1,000 dairy processing plants 
nationwide and accounts for about 80 
percent of the fluid milk and related 
products produced in the United States. 
IICA is a trade association that 
represents about 210 member companies 
who distribute about 85 percent of the 
ice cream and related frozen desserts 
consumed in the United States. 

The MIF/IICA witness stated that his 
testimony on the need for the proposed 
amendments did not refer to the three 
Northeast orders. However, a witness 
testifying on behalf of Agri-Mark, 
Dairylea and Eastern Milk Producers 
Association, cooperative associations 
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that represent about 9,000 of the 
approximately 26,400 producers whose 
milk is pooled under Orders 1, 2 and 4, 
stated that amendments to the uniform 
Class II price provisions of the other 37 
orders should be included in the three 
Northeast orders. The cooperatives’ 
representative testified that it is 
necessary for the three Northeast orders 
to have the same Class II price 
provisions that exist in the other Federal 
orders for the purpose of achieving and 
maintaining competitive equity among 
all of the handlers marketing Class II 
manufactured dairy products over an 
area comprising a number of Federal 
milk marketing order areas. 

The witness for the northeast 
cooperatives and a representative of the 
National Milk Producers’ Federation, an 
organization representing most of the 
dairy farmer cooperatives in the United 
States, proposed a modification of the 
MIF/IICA proposal. The modification 
would include the entire difference 
between the announced Class II price 
and the Class III price for the month in 
the computation of the next Class II 
price to be determined. This 
modification was intended to minimize 
any impact upon producer returns that 
might result from elimination of the final 
Class II price announcement. With this 
change, there would be minimal delay in 
returning to producers the full value of 
their milk at the prescribed Class II 
price level. Both the NMPF and Agri- 
Mark, et al., supported adoption of the 
MIF/IICA proposal if it was modified as 
they suggested. 

A witness for Morningstar Foods, 
which operates a number of dairy plants 
including, at the time of the hearing, two 
distributing plants regulated under 
Order 4, testified in favor of the 
proposed change. A spokesman for the 
National Farmers Organization (NFO) 
stated that the proposal to amend the 
uniform Class II pricing provisions 
would result in Class II prices below 
Class III prices in some months, and 
advocated a higher level of Class II 
prices. A brief filed on behalf of Kraft, 
Inc., Pollio Dairy Products Corporation, 
Sorrento Cheese and Friendship Dairies, 
Inc., manufacturing plant operators 
under Order 2, stated that periods of 
substantial deviation from the Class II. 
target level of the M-W price plus 10 
cents would place Federal order 
handlers at a severe disadvantage to 
handlers regulated under the Western 
New York State order with respect to 
milk procurement, milk sales, or both. 
The brief argues that an advance Class 
Il pricing formula should not be included 
in the three Northeast orders even if 
three-class pricing is adopted. A brief 
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filed by Ready Food Products of 
Philadelphia, Pome arpeacn a partially 
regulated handler that 


decision issued October 31, 1989 (54 FR 
46904), a tentative decision issued 
November 8, 1989 (54 FR 47527) and an 
interim final order issued November 28, 
1989 (54 FR 49955). A final decision was 
issued for the 36 orders on March 23, 
1990 (55 FR 11599). The amended orders 
are now awaiting final producer 
approval. The same Class II pricing 

provisions should be eaaaient in the 
three Northeast orders in order to assure 
milk handlers who compete between 
regions of the United States that they 
are paying the same price as their 
competitors for the raw milk used to 
produce their products. Although 
handlers regulated under the Western 
New York State order may be subject to 
lower prices for milk used in some 
products, it is not reasonable to allow 
the provisions of a local order that 
prices only three-fourths of a billion 
pounds of Class II milk per year to 
dictate the provisions of three Federal 
orders that annually price more than 


12% billion pounds of Class II milk fhat 


is distributed throughout the eastern 
one-third of the United States. 

The Class H pricing method adopted 
herein will place the same value on milk 
used in the new intermediate Class II 
under the three Northeast orders as 
Class II milk has under other orders. The 
Class II price will eliminate retroactive 
Class II milk pricing, but not, as many 
Northeast handlers feared, at the cost of 
having to adjust a tentative announced 
price to the level of the announced M-W 
price. The intended 10-cent average 
Class H differential over the Class Ill 
price should be achieved more 
consistently under the adopted Class I 


price adjustors. 
seasonal adjustors currently applied to 
Class Il prices for producer milk should 
be retained, but only to adjust Class Hl 
prices. These price adjustors range from 
a minus 12 cents in May to a plus 10 
cents in August in the New England and 
New York-New Jersey milk orders, and 
from a minus 10.cents in May to a plus 
12 cents in August in the Middle 
Atlantic order. The seasonal price 
adjustors are intended to encourage 


manufacturing plant operators to buy 
more milk to use in making the market's 


surplus dairy products during the spring 
months when milk supplies are plentiful. 
The adjustors also encourage 
manufacturers to buy less milk, thereby 
releasing it for fluid use, during the fall 
months when milk production is 
seasonally low and demand for fluid 
products is high. 

For the most part, those hearing 
participants who addressed the issue of 
seasonal price adjustors favored 
retaining them, but only on the lowest- 
priced class. The Pennmarva witness, 
however, proposed that the adjustors be 
applied to both the Class I] and Class III 
prices on the basis that they should 
continue to be used te encourage the use 
of milk for other than fluid use in spring, 
rather than fall. He also noted that if the 
seasonal adjustors were used to adjust 
only Class Ill prices, the difference 
between Class II and Class Ill prices 
would widen in the spring and narrow in 
the fall. 

Representatives of Eastern Milk 
Producers, Dairylea Cooperative, inc., 
and Dietrich's Dairy favored the 
application of the seasonal adjustors 
only to the Class Hil price. The Eastern 
witness testified that the seasonal 
adjustments to the lowest-class price 
are necessary to encourage the 
appropriate use of seasonal variations in 
supply, and to complement the 
seasonality in producer prices to 

encourage supply patterns to conform to 
the fluid needs of the market. The 
witness explained that the seasonal 
price adjustors have been an integral 
part of the nonfluid price structure of the 
market for many years, and should be 
retained. The Eastern representative 
testified that the adjustors should apply 
only to the Class Til price because the 
proposed Class Il products do not 
balance the market's milk supply. The 
Dairylea witness testified that while it is 
logical to retain the seasonal 
adjustments to the Class III price 
because of the market-balancing nature 
of the proposed Class III products, 
production of the proposed Class II 
products reflects about the same 
seasonal pattern as milk production and 
therefore should not be subject to 
seasonal price adjustments. 

Witnesses favoring elimination of the 
seasonal price adjustors testified on 
behalf of the National Farmers 
Organization (NFO), a cooperative 
association representing producers 
whose milk is pooled on all three orders; 
the New Jersey Milk Industry 
Association, an organization 
representing a number of New Jersey 
distributing plants; and Leprino _— 


adjustors do not exist in any other 


producers. The Leprine Cheese 
representative supported elimination of 
the adjustors for the purpese of 
competitive between orders. 
A witness for 


Hershey Chocolate, 
U.S.A, found no fault with the existense 
of seasonal price adjustors in the order 
as long as the value of the affected class 
of milk is not altered over the course of 


e year. 

A brief filed on behalf of 
Foods, a handler that operated twe pool 
distributing plants regulated under 
Order 4 at the time of the hearins, 
observed that the seasonal 
to the present Order 4 Class II price 
result in a price that is 2 cents higher all 
year than the Order 1 and Order 2 Class 
Il prices. The brief characterized as 
absurd a change in the order for the 
purpose of making it uniform while 
leaving in place non-uniform prices for 
the lowest class of use. 

The seasonal price adjusters should 
continue te apply to the markets’ lowest- 

The classified 


their 
seasons of surplus production and their 
sale during seasons when production is 
lower. The rates of adjustment are 
designed to average out over the course 
of a year so that the actual value of milk 
used in the markets’ surplus products 
over the year is unchanged. For this 
reason, the seasonal adjustors do not 
reduce returns to producers by any 
significant amount over the course of a 
year. During 1987, for instance, the 
seasonal adjustments to the Order 2 
Class Hf price reduced producer returns 
by sixteen one-hundredths of one cent. 
If applied only to the proposed Class 
Ill products, the seasonal! adjustors 
should have little, if any, effect on 
intermarket competition. The price of 
milk used in such products will, over the 
course of a year, be no different than the 
price manufacturers in other orders pay 


are aburdant, and release it for use in 
the fluid market when milk production is 
seasonally low. Because of the relative 


however, 
products must have a regular supply of 
milk and do not have the flexibility to 





make cottage cheese, for example, in 
May and sell it in October. Therefore, 
the seasonal price adjustors should not 
apply to Class II prices under the 
amended orders. 

The current levels of seasonal 
. adjustments in the three Northeast 
orders should be unchanged. The 
differences in seasonal adjustments 
between Orders 2 and 4 are 
longstanding, not having been amended 
since 1971. There is no testimony in the 
record of this proceeding to explain why 
the amounis of seasonal adjustment are 
not entirely uniform between the orders 
or to describe any marketing problems 
that have resulted from the differences. 
Because a number of products now 
included in the lowest-priced class will 
be reduced, it can be expected that the 
impact of the minor difference in 
seasonal adjustments will be reduced 
accordingly. 

f. Uniform announcement of class 
prices and butterfat differential. As 
proposed by Pennmarva Milk Producers 
Federation and supported by the 
witness representing Eastern Milk 
Producers Cooperative Association, Inc., 
and Agri-Mark, Inc., the three Northeast 
orders should contain uniform 
provisions instructing the market 
administrator to announce class prices 
and the butterfat differential. The 
announcement requirements would be 
the same as those in other orders to 
assure uniformity. There was very little 
testimony regarding the cooperatives’ 
proposal, and none opposing it. In 
addition to including the announcement 
requirements for class prices and the 
butterfat differential in a separate new 
section under the New York-New Jersey 
order, the new section should also 
include the announcement requirements 
for product prices currently contained in 
the order. The announcement 
requirements for the uniform price 
should also be moved to a new section 
of the New York-New Jersey order, 
following the section describing 
computation of the uniform price. These 
changes will assist any persons dealing 
with all three orders to find these 
various price announcement provisions 
in a standard location. 

g- Conforming changes. Adoption of 

uniform classification provisions for 


necessary to implement uniform 
classification provisions in these orders 
vary significantly between the three 
orders involved, depending on the 
structure of the orders’ provisions at the 
time of the hearing. In all three of the 
orders, provisions dealing with 
shrinkage and the classification of 
transfers and diversions were amended. 
These changes were necessary in order 
to accommodate 3-class pricing, and 
were part of the original uniform 
classification decisions. In addition, the 
allocation or assignment provisions of 
all three orders needed to be changed in 
accordance with 3-class pricing. 
Reporting provisions and price 
computation procedures were also 
changed as necessary to incorporate 
uniform classification. 

The format of Order 4 is more easily 
adaptable to the uniform classification 
provisions than those of the other two 
orders, and conforming changes in 
Order 4 are therefore less extensive. The 
format of Order 1 is changed 
considerably in the attached order 
language. However, these changes are 
not intended to, and should not, result in 
any substantive changes, such as 
changes in the regulatory status of 
market participants or in obligations to 
the pool, beyond those required by 3- 
class pricing. 

The provisions of Order 2 differ 
considerably from those of the other two 
orders, and from all other Federal 
orders. In terms of the adoption of 3- 
class pricing, the particular provisions of 
Order 2 that inhibit adoption of uniform 
provisions and format are the division of 
Class I into Classes I-A and I-B, farm 
point pricing, and delivery of most 
producer milk in bulk tank units. The 
hearing record contains no testimony on 
the need to change any of these 
provisions, and 3-class pricing can be 
adopted for Order 2 without making any 
such changes. However, some Order 2 
section numbers are changed for the 
purpose of closer alignment of the 
format of Order 2 with other orders, and 
to correct the enumeration of sections 
such as $§ 1002.50a and 1002.88a. If 
there is any desire to further modify the 
provisions of Order 2 to bring it into 
closer conformity with other Federal 
orders, another amendatory proceeding 
will be necessary at a later date. 


2. Pooling Standards 


(a) Health Authority Approval. The 
New York-New Jersey order (Order 2) 
should be amended to provide for 
suspending in a timely manner the 
designations of regular pool plants that 
have lost their health approval. The 
decision also adopts provisions that 
establish a procedure to suspend the 
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designations of regular pool plants that 
discontinue operations. 

Currently, Order 2 provides that pool 
plant designations be automatically 
suspended on August 1 each year for 
plants that on June 15 are not approved 
by the appropriate regulatory agency as 
a source of milk for the marketing area. 
The order does not provide a method to 
remove the designations of regular pool 
plants that discontinue operations (quit 
receiving milk and/or remove the 
processing equipment). 

The procedural changes adopted 
herein were proposed by three 
cooperatives (Agri-Mark, Dairylea and 
Eastern) that furnish more than 30 
percent of the milk for the Order 2 
market. There was no opposition to the 
proposed changes. Only one person, 
other than the witness for proponents, 
testified regarding this matter and his 
suggested modification will be dealt 
with at the end of the findings on this 
issue. 

Proponents testified that the changes 
are needed to expedite the suspension 
of a plant's designated pool status if the 
plant loses its health approval. They 
also contended that the order should 
provide a procedure to remove pool 
plant designations for plants which are 
not functioning as milk plants on a 
current basis. 

To demonstrate the need for its 
proposed changes, the witness for 
proponents a cited the following two 
examples. The former Dairylea fluid 
milk plant at Goshen, New York, was 
closed for about two years before it was 
sold to Sorrento Cheese Company. The 
plant was used as a transfer station for 
several months after its processing 
operations were discontinued, but even 
those activities ceased prior to the side 
of the property. When Dairylea sold the 
plant, it asked the New York State 
regulatory authorities to quit making 
inspections and the plant's health 
approval was terminated in December 
1980. Since the plant did not have health 
approval on June 15, 1981, the plant's 
designated pool status was removed on 
August 1 of that year. However, since 
the plant's pool designation was not 
removed for quite some time after the 
plant had ceased operations, another 
person could have used the plant's 
designated status to operate as an Order 
2 handler and qualify milk for pooling 
under the order. 

Proponents’ witness related a similar 
situation where a plant's designation for 
pool status was not removed even 
though the plant had gone out of 
business. Schepps Cheese Company 
bought a plant located at West 
Burlington, Pennsylvania, which had 
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been operated as a milk receiving 
station. Although the plant was closed 
and the milk handling equipment had 
been removed several years earlier, the 
plant's pool designation was continued 
because its health approval had not 
been removed by the Commonwealth of 
Pennsylvania. Since the plant's pool 
designation had not been terminated, 
Schepps automatically became the 
operator of an Order 2 designated poll 
plant and was eligible to qualify milk for 
pooling under that order upon purchase 
of the plant. 

Proponents were particularly 
concerned that small fluid milk 
operators could go out of business in the 
future and sell their plants to 
manufacturing processors who could use 
the designated pool status of such plants 
to qualify milk for pooling under Order 
2. Proponent expressed the opinion that, 
although the order allows pool plant 
designations to be transferred from one 
person to another in certain 
circumstances, situations such as those 
identified in proponents’ testimony 
could result in disorderly marketing. For 
these reasons, the cooperatives 
proposed that pool plant designations be 
terminated when plants lose their health 
approval or quit operating as milk 
plants. 

It is evident from the foregoing that 
the current Order 2 provisions lack 
sufficient guidelines in some cases with 
respect to removing the designations of 
regular pool plants. Although the 
adoption of minimum performance 
standards for Order 2 market suppliers, 
discussed under another issue in this 
decision, will resolve some of the 
concerns identified by proponents with 
respect to this issue, the proposal of 
Agri-Mark, Dairylea and Eastern to 
correct the deficiencies in the order's 
current provisions for removing the 
“regular pool plant” designation should 
be adopted. As proposed, such 
designations would be forfeited for any 
plant that fails to meet the order's plant 
definition, has not received pool milk 
during the immediately preceding 12 
months, or does not have current health 
approval. Such changes will tend to 
assure a continuation of orderly 
marketing under Order 2. 

Order 2 now allows 15 days’ 
temporary lack of health authority 
approval as an exception to suspension 
of the regular pool plant designation in 
order to allow a handler time to correct 
temporary problems relating to health 
approval. This 15-day grace period was 
also included in proponents’ proposal. A 
representative of Dietrich's Milk 
Products Company testified that 15 days 
is an inadequate period for regaining 


such approval. He cited the case of a 
load of unapproved milk that had lost its 
U.S. Public Health Service rating and 
therefore could not be received at his 
plant. The Dietrich's witness stated that 
it took almost 30 days to get the milk re- 
inspected and re-approved for 
marketing. Based on this experience, 
Dietrich suggested that handler be 
allowed 30 days, rather than 15, to get 
health problems corrected and the plani 
re-inspected and re-approved as a 
source of milk for the marketing area. 
The Dietrich incident appears to concern 
the approval of milk produced by dairy 
farmers, which involves farm 
inspections, while the proposed by the 
three cooperatives relates to plant 
approvals. Since no testimony was 
presented to show that co 

temporary health problems in plants 
involves the same amount of time as 
rectifying similar farm problems, the 
record does not provide a basis to make 
the change advanced by Dietrich 
Continuation of the shorter 15-day 
period should motivate handlers to 
correct health problems in their plants 
expeditiously. 

(b) Minimum shipping requirements. 
Order 2 should be amended to require 
that handlers operating designated pool 
plants and bulk tank units dispose of 
minimum percentages of their 
associated milk supplies in Class I-A in 
the months oof September through 
January in order to maintain their 
pooling designations. Specifically, such 
handlers would be required to dispose 
of 10 percent of their milk receipts for 
Class I purposes during each of the 
months of September through November 
and 5 percent in the months of 
December and January. 

The proposal to establish uniform 
pooling standards for market suppliers 
under the New England order (Order 1) 
and Order 2 is denied, as is a proposal 
to lower the shipping standards for 
Order 1 supply plants. A related handler 
proposal that is designed to allow 
shipping handlers under Order 2 to 
recover their direct costs from receiving 
handlers when suppliers are making 
required shippments to fluid milk plants 
is also denied. 

Under the terms of Order 1, in each of 
the months of August and December a 
supply plant is required to ship 15 
percent of its receipts of milk from dairy 
farmers to pool distributing plants to 
qualify the supply plant as a pool plant. 
For each of the months of September 
through November, an Order 1 pool 
supply plant must ship 25 percent of its 
receipts to fluid milk plants. The order 
provides for unit pooling of supply 
plants whereby a group of plants may 


combine their operations for the purpose 
of meeting the applicable 
percentages. It also includes a provision 
that permits cooperatives to operate 
supply/balancing plants that are located 
in the marketing area as pool plants 
without meeting monthly performance 
standards. 

The qualification of milk for pool 
status under Order 2 differs significantly 
from Order 1 and from most other 
Federal milk orders. The milk produced 
by Order 2 dairy farmers is pooled 
primarily by designation rather than on 
the more traditional basis whereby 
plants qualify milk for pool status by 
meeting minimum monthly performance 
standards. The Order 2 milk supply is 
pooled by handlers who operate 
designated regular pool plants and 
declared pool units. Such designated 
plants and units are required to meet 
monthly performance standards for 
pooling only if the market administrator 
finds it necessary to establish temporary 
required Class I utilization percentages 
to assure that Order 2 handlers will 
supply sufficient quantities of bulk farm 
milk for the Class I fluid market. This 
determination by the market 
administrator is refered to as a “call”. 

Plants located in New York, New 
lersey and Pennsylvania are designated 
“regular pool plants” under Order 2 on 
the basis of their geographic location, 
and then only after meeting performance 
standards as “temporary poo! plants” 
for 12 consecutive months. In each of the 
months of January through March and 
July through December, a “temporary 
pool plant” must have 25 percent or 
more of its milk receipts from dairy 
farmers (including units) classified as 
Class I-A in the marketing area or on 
the basis of transfers to pool plants. For 
the months of April through June, 
varying Class I utilization percentages 
must be met by such a plant. Once 
“regular pool plant” status is attained, 
designated regular pool plants are not 
required to meet monthly performance 
standards in order to pool milk. 

With certain exceptions, bulk tank 
units may be operated and pooled by 
regular pool plant operators and 
qualified cooperatives. If the dairy farms 
of the producers included on the 
handlers’ declared pool unit are located 
in New York, New Jersey, Pennsylvania 
or certain counties in Massachusetts 
and Vermont, the primary production 
area for Order 2, the unit is not required 
to meet monthly performance standards. 

The Dairy Industry Institute of New 
York (the Institute), an organization of 
10 fluid milk processors and distributors 
located in the New York City 


metropolitan area, proposed that, as a 
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condition of maintaiming designated 


Dellwood Foods, inc., a member of the 

Institute, abandoned its hearing notice 
to amend Order 2 by requiring 

handlers to comply with a 15-percent 
shipping standard and by eliminating 
tho onal authority of the market 
administrator to require regular pool 
plants and pool units to meet specific 
Class I-A utilization percentages. 
Dellwood then supported the Institute's 
testimony and position on fhis issue. 

Oak Tree Farm Dairy, Inc., an Order 2 


through 
would net be required to meet the Class 


I utilization standard in the following 
months of March through june. 

The Oak Tree witness testified that 
the handler has had problems buying 
milk at fair, reasonable and competitive 
prices for fluid packaging at his Long 
Island plant. The witness entered a 
recent billing invoice to show how much 
the handler had to pay to obtain milk. 
The witness expressed the handler’s 
hope that the adoption of performance 
standards fer Order 2 pool handlers 
would make more milk available to 
handlers who are packaging fluid milk 

reducts. 


Several fluid milk processors 
supported the edoption of performance 
standards for Order 2 pool plants and 
bulk tank units. Spokesmen for the New 
Jersey Milk Industry Association, 
representing 16 distributing plant 
operators regulated under Orders 2 and 
4, Dairylea Cooperative, Inc., and 
Farmiand Dairies, Inc., supported the 
adoption of such standards. There was a 
consensus among the distributing plant 
operators that any handler which 
benefits from regulation under an order 
by receiving equalization payments from 
the preducer-settlement fund, which are 
provided by Class I operators, should be 
required to demonstrate its 
responsibility to the fluid market by 
making certain that the fluid needs of 
such operators are fully satisfied, 
especially during pools when the 
market's milk production is low relative 
to Class I demand. 

Adoption of mandatory performance 
standards for pooling milk under Order 
2 was opposed by four Order 2 producer 


National Farmers Organization and 
Oneida-Lewis Milk Producers 
Cooperative, Inc.) and an individual 
dairy farmer whose milk is marketed by 
the National Farmers Organization 
(NFO). These producer representatives 
were particularly concerned that 
requiring pool plants and units to meet 
minimum Class I utilization standards in 
the short milk production months would 
make it difficult for them to negotiate 
over-order prices for their shipments to 
fluid plants in those months. 

testified that the cooperative would 
have difficulty meeting the proposed 
performance standards because its milk 
is supplied to a Class Hl processor. The 
Lowville Milk Producers 


Cooperative 
witness contended that the adoption of 
mandatery performance standards is an 
inefficient way of furnishing milk for the 
Sideneieteeheuiessetbeate 
handling costs that must be paid by 


NFO and Allied took the position that 
the market's Class I needs are being 
furnished under the Order's present 
order provisions, which have worked 
effectively. A witness for NFO also 
contended that adoption of minimum 
Class ! utilization standards for plants 
and units would result in uneconomic 
movements of milk from distant zones 
simply to qualify the milk for pooling. In 
addition, he stated, such standard would 
create inequities because many major 
fluid processors also have large Class Ii 
manufacturing operations. NFO took the 
position that handlers with both Class I 
and Class Il operations want other 
parties to supply the fluid milk needs for 
their Class I operations so that they will 
be able to keep more of their own milk 
supplies for their own (more lucrative) 
manufacturing plants. A post-hearing 
brief filed by NPO siated that these 
handlers can meet their own milk supply 
needs and should do so without 
artificial assistance from the order. 

Dietrich's Milk Products, inc., Empire 
Cheese inc., Friendshin Dairies, Inc., 
Kraft inc., Leprino Foods Company and 
Pollio Dairy Preducts Corporation, six 
Order 2 proprietary handlers who 
primarily are engaged in manufacturing 
Class II dairy products, also testified in 


opposition to the adoption of mandatory 
performance standards for pooling milk 
under Order 2. The handlers took the 
position that Order 2 manufacturing 
handlers play a significant role of 
marketwide benefit by balancing the 
market's seasonal and weekend 
surpluses. They testified that such 
handlers receive unwanted excess milk 
at their manufacturing plants in the 
spring and provide supplemental milk to 
fluid milk plants in the fall. 

Witnesses for the plant operators 
indicated that the present Order 2 
pooling system of using plant and unit 
designations in conjunction with the 
provisions which authorize the market 
administrator to establish minimum 
Class I use standards is the most 
efficient method available to supply the 
market's fluid needs. Witnesses for the 
manufacturing plant operators testified 
that these provisions have served the 
market well over the years and that a 
continuation of such pooling procedures 
would be preferable to imposing 
mandatory performance requirements 
on handlers. 

The manufacturing handlers 
contended that the performance levels 
proposed by the Institute and Oak Tree 
Farm Dairy exceed the market's needs 
and would therefore result in 
uneconomic milk handling practices. 
They also claimed that requiring market 
suppliers to meet minimum pooling 
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standards would exert downward 
pressure on charges that 
suppliers would be able to pass on to 
fluid processors who buy supplemental 
milk, and that the proposed fixed 
mandatory performance requirements 
would not provide the necessary 
flexibility to meet the market's changing 
supply-demand conditions. 

Some of the handlers advanced 
suggestions intended to improve any 
regulatory provisions concerning pooling 
standards that are adopted as a result of 
this hearing proceeding. The Dietrich 
witness suggested that the minimum 
standards apply only for the months of 
August through November. 
Representatives for Dietrich and Kraft 
also suggested that shipping percentages 
in the range of 5 to 8 percent would be 
more appropriate than 15 to 30 percent. 
Dietrich, Friendship and Kraft asked 
that groups of handlers be allowed to 
have their operations considered on a 
combined basis for the propose of pool 
qualification. Witnesses for Dietrich and 
Kraft suggested that the market 
administrator or the Director of the 
Dairy Division be given the authority to 
adjust the performance standards if 
marketing conditions change. 

In a post-hearing brief filed by Agri- 
Mark, the cooperative contended that 
the performance proposals advanced by 
the Institute and Oak Tree should be 
denied because proponents did not 
provide sufficient market evidence to 
justify the proposed changes. The 
cooperative claimed that proponents 
relied on decisions for the Chicago and 
Upper Midwest marketing areas, where 
proponents testified that shipping 
standards had replaced call provisions, 
to justify the proposed changes in Order 
2. Agri-Mark also referred to 
proponents’ testimony that the 
proposals were designed, at least in 
part, to eliminate difference between 
blend prices under the various orders in 
the northeast by causing handlers to 
shift milk from regulation under Order 2 
to Order 1. Such a shift would cause 
Order 2 producer prices to increase and 
Order 1 prices to producers to be 
reduced as a result of pooling some of 
the Order 2 surplus milk under Order 1. 
In Agri-Mark’'s opinion, these arguments 
advanced by proponents completely 
distort the purpose and justification for 
performance standards under Federal 
orders. 

The New York-New Jersey order 
should be amended to require all 
handlers who operate designated pool 
plants and bulk tank units to dispose of 
minimum percentages of their receipts of 
milk from dairy farmers for Class I 
purposes on the months of short milk 


production (September —- January). 
In addition, the market administrator 
would have the authority to “call” for a 
higher or lower level of shipments for 
Class I use if, on the basis of a handler 
meeting, the required percentages of 
Class I use were found to be inadequate 
or excessive for the p of 
supplying the market's fluid milk needs. 

Under the order’s current provisions, 
it is possible for manufacturing handlers 
to avoid providing any milk for Class I 
purposes unless the market 4 
administrator establishes temporary 
pooling standards for handlers by 
issuing a “call”. A situation in which . 
some pool plants and bulk tank units 
dispose of a percentage of their receipts 
from dairy farmers in Class I that 
significantly exceeds that marketwide 
average of Class I use while other 
pooled handlers do not have any of their 
milk associated with the Class I market 
is not an equitable arrangement for any 
of the market's participants. Distributing 
plant operators who must pay excessive 
handling or give-up charges to obtain 
supplemental milk to operate their 
plants are competitively disadvantaged 
relative to other distributing plant 
operators who are able to obtain 
adequate milk supplies, often from their 
own manufacturing operations, at 
reasonable and customary prices. 

In addition, manufacturing handlers 
who ship milk to fluid packaging plants 
may incur costs of unused 
manufacturing capacity and 
transportation costs not covered by the 
order that are not incurred by those who 
retain all of their milk supplizs for 
processing. As a result, shipping 
handlers are disadvantaged relative to 
their non-shipping counterparts, not only 
because of such higher costs, but also in 
terms of their ability to attract and 
retain an adequate supply of producer 
milk. Because handlers who carry the 
burden of supplying milk to the fluid 
market have higher costs than those 
who do not, their ability to pay 
producers as high a price as non- 
shipping handlers are able to pay is 
impaired. This situation results in 
inequitable returns to dairy farmers. It is 
evident from the record of this 
proceeding that such unfavorabie 
marketing circumstances are prevalent 
in the Order 2 market. 

Therefore, in order to continue 
participating in the marketwide pool, 
maintain their designated pool status 
and thus subsidize their payments to 
dairy farmers with the Order 2 blend 
price, handlers who operate designated 
pool plants and units should 
demonstrate their willingness and 
ability to supply milk on a continuing 


basis for the higher-valued uses which 
generate the blend price. the 
cost of shipping milk to a fluid 
processing plant may exceed the returns 
for such s ts in some cases, it is 
not a proper basis to allow handlers and 
producers who have no association with 
the fluid market to enjoy the benefits of 
participating in the marketwide pool and 
receiving the blend price that is 
generated by fluid milk sales. 

In addition to fostering equitable 
treatment under regulation, the adoption 
of minimum performance standards for 
pooling should remove doubts that 
distributing plant operators may have 
about whether the milk associated with 
manufacturing plants will be available 
for shipment to distributing plants in the 
months of short milk production. Also, 
the changes adopted herein will 
encourage the development of new 
supply relationships and/or cultivate 
and extend those already existing 
between designated pool handlers and 
fluid milk plants serving the Order 2 
market. 

Minimum Class I utilization standards 
for handlers should apply during the 
months of September through January. 
The record evidence fails to 
demonstrate the need for year-round 
performance requirements, as proposed 
by Oak Tree Farm Dairy. The record 
does show, however, that milk supplies 
relative to the market's Class I needs are 
short during the months of September 
through January. Generally, the Class ! 
utilization by Order 2 handlers in each 
of these five months exceeds the 
market's annual av Class I use and 
represents about 40 to 45 percent of the 
market's pooled milk. 

For the months of February through 
August, information in the record shows 
that the Class I utilization by handlers is 
below the market's annual average 
Class I use and fluctuates generally in 
the range of 35 to 40 percent. Although 
both the Institute and Oak Tree Farm 
Dairy suggested that performance 
requirements apply in August, the 
market data do not demonstrate a need 
for imposing Class I requirements on 
handlers in August even though milk 
supplies may be somewhat tighter at the 
end of the month as the new school year 
begins. Actually, the percentage of pool 
milk used in Class I under Order 2 was 
greater in February than in August for 
each year of 1985-1988. In view of the 
foregoing, August is excluded from the 
performance period which most 
appropriately should be limited to the 
five months of September through 
January. 

The evidence also shows that the 
market's supply/demand balance is 
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milk, but should not require lange 
volumes of unnecessary and expensive 
shipments solely for the purpose of 
qualifying milk fer pooling. 

Some market suppliers contended that 
any performance standards adopted for 
this market should be established in 
terms of the percentage of a handler’s 
milk that is shipped to fluid milk plants 


However, to the extent that the 
receiving distributing plant has 
sufficient Class I use, the milk received 
at such plant from a pool plant or pool 


and prior to the time the milk is actually 
moved. 
The ability of shipping handlers to 


familiar with stondards based on Class I 


use because the minimum standards for 


available to meet such needs. However, 
one of the more significant costs of 
supplying the fluid market, according to 


opportunity cost of the milk when it is 
not available for processing at the 
manufacturing plant because of its 
delivery to.a fluid milk plant. in such 
cases, the manufacturing plant mast 
operate at a lower capacity level, 
increasing the plant's cost per unit of 
output. Such so-called “give-up” costs 
that are associated with shipping milk to 
a eee seen Ss . 
manufacturing plant operator located 
near the New York City metropolitan 
area as they do on a handler whese 
manufacturing plant is located in 
upstate New York and more than 350 
miles from the city. 

The transportation costs of moving 
such milk, of course, would be greater 
for the handler moving the milk from 
upstate New York. The changes adopted 
herein under issue 4, which increase the 
transportation rate for adjusting Class I 
prices for location, should enable 
handlers to recover more of the costs 
associated with transporting milk for 
Class I use. The increased 
transportation differential rate should 
ameliorate somewhat the differences in 
cost between furnishing milk to the 
plant of a fluid handler in New York 
City with milk from nearby sources and 
moving it to the city from more distant 
areas of the milkshed. 

Opponents also argued that if 
manufacturing handlers are forced to 
ship milk to qualify it for pooling under 
Order 2, they will not be able to change 
distributing plant operators as much for 
the milk that is shipped. Data in this 
record show that for the Class 1 milk 
purchased by Oak Tree Farm Dairy from 
Queensboro Farms, inc., in January 1988, 
over-order charges (including handling 
and premiums) of $2.12 per 
hundredweight were i 
Evidence adduced at the 1987 call 
meetings, which is also part of this 
record, shows that Order 2 handlers had 
been paying up to $2.50 per 
hundredweight in over-order charges for 
spot shipments of milk. However, 


handling changes effective in some other 
: handlers 


notice is taken of the price data on 
Table 36 of Dairy Market Statistics 1988 
Annual Summary.) This information 
would seem to imply that the existence 
of performance standards in a regulated 
market does net necessarily have the 
effect of depressing over-order handling 
charges 


Several handlers who testified against 
performance standards took the position 
that if pooling requirements are imposed 
on Order 2 handlers they should be 
allowed to combine fheir operations for 
the purpese of meeting the minimum 
standards. They stated that the order 
should give handlers the necessary 
flexibility to operate efficiently in 
marketing and pooling the milk of dairy 
farmers. 

The flexibility afforded handlers 
under the bulk tank unit provisions of 
the Order 2 will minimize most of the 
handling and hauling inefficiencies 
involved in requiring Order 2 handlers 
to meet minimum Class J utilization 
percentages. Nearly all of the Order 2 
milk supply is pooled through bulk tank 
units. Such milk is received by the 
responsible handler when it is picked up 
at the farm. The current bulk tank unit 
provisions provide considerable 
flexibility for handlers who wish to 
establish, maintain and be 
for pooling the milk received by such 
units. 

The need for regular pool plant and 
pool unit operators to have their 
operations considered on a combined 
basis for the purpose of meeting the 
required utilization percentage will not 
be as important to handlers as they 
stated in testimony because the required 
performance levels adopted herein are 
considerably below those proposed. For 
instance, meeting minimum Class I use 
standards of 5.and 10 percent for five 
months rather than 15 and 25 percent for 
six months should make nee 
easier for handlers to 
for pooling. However, the ie nae 
allow handlers operating bulk tank units 
to combine the units and operate them 
as one unit under the direction of one of 
the handlers. In this way, handlers could 
use a form of combination for the 
purpose of meeting pooling 
requirements. 

As proposed, the designated pool 
status of plants and bulk tank units 
would be canceled if they fail to meet 
the performance standards adopted 
herein. The rules that handlers must 
follow to get the milk of such plants and 
units reinstated for peoling purpeses 
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would be the same as those which 
apply if one or more plants or 
ils to meet the minimum Class I 
utilization percentage announced by the 
market aeeeere seat? terms of 
current Order 2 pro 
deena nest aeetieticke cases 
the minimum Class I utilization standard 
in any month, the plant's designation 
would be canceled and the plant would 
not be eligible for pool plant status 
through the following June 30. On july 1, 
the plant would be a for pooling 
eee 


temporary pool plant for twelve 
consecutive months, the handler could 
apply to the market administrator to get 
the plant once again designated as a 
regular pool plant. Similarly, if a bulk 
tank unit fails to meet the minimum 
Class I utilization requirement the unit's 
pool designation would be canceled and 
the unit would be depooled through the 
following June 30. On July 1 the unit 
could be reinstated as a declared pool 
unit. During the period that the plant or 
bulk tank unit is depooled, any Class I 
milk of such plant or unit would be 
priced and equalized in accordance with 
the provisions relating to partial pool 
plants or partial pool units from the 
effective date of cancellation through 
the subsequent June 30. 

The 5- and 10-percent levels of 
required Class I use by handlers 
adopted herein will assure that handlers 
will share more equitably the 
responsibility of furnishing milk for 
Class I purposes. At the same time, such 
percentages are not so high as to require 
that large volumes of milk be moved 
unnecessarily solely to qualify it for 
pooling. 

It is evident from the hearing record 
that adoption of the minimum Class I 
use standards for handlers at the levels 
adopted herein will not provide 
adequate supplies of milk to the fluid 
market during the five qualifying months 
when more than 40 percent of the 
market's milk is normally needed for 
Class I purposes. However, much of the 
milk needed for fluid use is already 
controlled by the fluid milk processors 
who use the milk. In addition, it is 
expected that supply commitments 
between shippers and distributing plant 
operators will fill the gap between 
required and necessary shipments. 

As a provision for occasions when 
such commitments do not assure needed 
levels of supply, the market 
administrator will retain the authority to 
issue a “call” for needed milk supplies. 
The authority for a “call”, while 
effective for assuring that temporary 
needs for additoinal shipments are met, 
should not take the place of basic 


shipping The procedure 
for issuing a “call” the market 
administrator to hold 

on an urgent basis, involving all of the . 
handlers in the market to determine the 
desirable utilization of all milk 


shipping requirements and the resulting 
relationships expected to form between 
suppliers and fluid processors should 
result in more orderly marketing 
conditions. 

Dietrich and Kraft were concerned 
that adoption of mandatory performance 
standards would not provide the 
necessary flexibility to deal with 
changing supply/demand conditions. 
They suggested that the market 
administrator or the Director of the 
Dairy Division be given the —> to 
revise the performance standards if 
marketing circumstances change. The 
current provisions of Order 2 that give 
the market administrator the authority 
to establish a desirable level of Class I 
use of milk received from dairy farmers 
also give the market administrator the - 
authority and discretion he needs to 
respond to changing supply/demand 
conditions by raising or lowering the 
minimum Class | utilization percentages 
adopted here in if he finds that an 
adjustment is warranted. 

it is not necessary to modify the 
required Class I utilization percentage 
for temporary pool piants to agree with 
the percentages wert er 8 for nae pool 
plants, as proposed by Oak 
temporary pool plant anaes 
percentage apply principally for an 
initial 12-month period during which 
handlers are qualifying their plants for 
designation as “regular pool plants”. For 
that reason, the standards apply year- 
round at higher performance levels. The 
standards adopted in this decision apply 
during five months of each year only to 
handlers operating designated pool 
plants and units. The standards serve 
the purpose of maintaining handlers’ 
permanent pool designations, and are 
set at considerably lower performance 
levels than the temporary pool plant 
standards, It is not necessary for regular 
and temporary pool plants to be subject 
to the same required I use 
percentage. Therefore, no changes are 
needed in the current performance 
requirements for temporary pool plax‘s. 

One additional proposal related to the 
pooling standards for Order 2 market 
suppliers was considered at the hearing. 
Friendship Dairies, Inc., an Order 2 
handler primarily engaged in 
manufacturing Class Il products, 
proposed that a handler’s pool 


designation for plants and/or bulk tank 


handlers should be permitted to recover 
the entire direct cost of making required 
shipments of milk to fluid milk plants. 
To accomplish this, the witness for 
Friendship contended that the order 
should establish a basic “floor price” 
under which shipping handlers would be 
excused from meeting the order's 
minimum operating requirements 
without their pool 
designations. As proposed, the floor 
price would reflect the location value of 
milk at the purchasing fluid milk plant 
plus the shipping handler’s extra 
expenses associated with gathering the 
milk, premiums that are paid to 
producers or cooperatives, and 
transporting costs not paid for by 
producers. 

In support of its proposal, Friendship 
testified that during the fall of 1984 and 
the winter of 1985, all of the milk it 
offered for sale was accepted by fluid 
plants. However, the prices Friendship 
received for such milk were only slightly 
above the Order 2 minimum Class I 
prices and did no! begin to compensate 
the handler for thy related costs 
involved in making such shipments. 

Proponent further argued that fluid 
handlers are using the present order 
provisions to obtain supplemental milk 
supplies from market shippers at prices 
that are below the cost of shipping the 
milk. It was Friendship’s contention that 
fluid operators contract with i 
for an amount of milk that will meet 
their absolute minimum needs during 
the spring months of high milk 
production and relatively low demand, 
and then depend on other handlers to 
balance their needs at times when more 
milk is needed. The witness stated that 
when the short milk production season 
occurs, fluid milk processors claim to 
have a supply shortage and ask the 
market administrator to impose Class | 
utilization requirements on handlers. He 
— that fluid milk dealers tend to 

te their supply shortfalls, and 
that their estimates about how many 
loads of milk they will need nent exceed 
what they actually buy. As a result, the 





Friendship representative stated, 
minimum performance standards for 
pooling are invoked, more milk becomes 
available, and fluid dealers are able to 
avoid high handling charges for their 
— supplies. 

Other than the information provided 
by Friendship, the testimony regarding 
this proposal is rather limited. Oneida- 
Lewis indicated its support for the 
proposal but provided no additional 
reasons why the changes are needed 
and identified no specific operational 
problems that the cooperative has 
encountered that would be corrected by 
the ee of this proposal. 

Although no one testified against the 
Friendship proposal at the hearing, 
several interested parties indicated their 
opposition to it in briefs. Those opposing 
the proposal generally contended that 
this proposal was an attempt on the part 
of a manufacturing handler to 
circumvent the intent of the performance 
requirements by avoiding shipments to 
fluid processors and reserving the 
handler’s milk supply for processing at 
its own plant. 

Several concerns about the adoption 
of such a proposal were identified at the 
hearing through cross examination of 
the proponent witness. One anticipated 
problem would result when handlers 
supplying the market determine the level 
of price at which a handler may avoid 
shipments based on his or her operating 
costs. In this case, other handlers would 
not offer to sell milk at any lower prices. 
There would be no reason for handlers 
to attempt to reduce their costs by 
operating more efficiently because the 
order would provide allowances to 
cover any costs incurred. It was 
generally agreed that prices at which 
supplemental milk would be offered in 
these circumstances would tend to 
gravitate to the level of the handler with 
the highest cost of operation. 

The hearing participants also argued 
that adoption of the Friendship proposal 
would frustrate the intent of the pooling 
requirements by, in effect, establishing 
price ceilings for milk shipments based 
on whatever marketing costs handlers 
are able to justify. The opponents of 
Friendship's proposal argued that if the 
mechanism were adopted for Order 2, it 
would be possible for all handlers to 
justify the prices at which they offer to 
sell milk to fluid processors without 
being required to ship. 

The Friendship proposal is denied. 
There should be no recognition of the 
costs of such activities as assembling 


requiremen 
such activities is best left outside the 
scope of the order provisions and 


determined on the basis of competition 
in the marketplace or through 
negotiations between the buyers and 
sellers of milk. 

In addition to the problems identified 
at the hearing, proponent admitted that 
the administration of the order would be 
more complicated if his proposal were 
adopted. However, the witness took the 
position that the proposal is workable 
and should be adopted. The 
determinations required by the market 
administrator in identifying, defining 
and quantifying the appropriateness of a 
handler's cost figures for the activities 
for which Friendship proposes shipping 
handlers be compensated would involve 
extensive time and effort. Any 
additional costs to administer these 
additional rules would have to be paid 
for by regulated handlers. 

The costs of performing the activities 
for which Friendship proposes assured 
re-imbursement vary widely among and 
within regulated markets. A 
determination of whether such cost 
figures, which cover several various 
aspects of milk marketing, are 
reasonable and therefore appropriate 
would be almost impossible in view of 
the extent of their variability, both on an 
intra- and inter-market basis. Such 
determinations would be overly 
burdensome. 

Proponent implies in his testimony 
that handlers are forced to ship their 
milk to the fluid market and are required 
to meet the order's minimum 
performance standards. They are in fact 
forced to do neither. The decision to 
ship milk is left with the market 
supplier. A handler must meet the 
minimum performance standard by 
demonstrating an association with the 
market's Class I sales only if the shipper 
wishes to participate in the markewide 
pool and share in its Class I sales. 
Although Friendship may not recover all 
of its direct costs on the portion (about 
15 percent) of its milk that is sold to the 
fluid market, the benefits realized by the 
handler from being able to pool all of its 
milk and receiving credit for it at the 
Order 2 uniform prices should more than 
offset any losses associated with 
making shipments. 

In addition to proposing that Order 2 
handlers be required to meet 
performance requirements in certain 
months, the Institute submitted a 
corollary proposal that would provide 
uniform pooling standards for Order 1 
and 2 market suppliers. To align the 
qualifying seasons under the two orders, 
the Institute modified its hearing notice 
proposal for Order 2 by dropping the 
month of January as a qualifying month. 
As modified, the same proposed 
qualifying season of August-December 
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would apply to market suppliers under 
both Orders 1 and 2. Also, as proposed, 
the performance percentages under both 
orders would be identical: 15 percent in 
August and December and 25 percent for 
the months of September through « 
November. The Institute asked that the 
Secretary review the record data and 
determine whether proponent's 
proposed performance levels were 
justified. Proponent requested that if the 
investigation shows that different 
percentage levels than those proposed 
appear to be more appropriate, identical 
percentages under both orders be 
adopted at levels different than those 
proposed. 

A spokesman for the Institute argued 
that the performance requirements for 
Order 1 and 2 market shippers should be 
identified so that they will be more 
favorably aligned with the pooling 
requirements provided under the Middle 
Atlantic order, in addition to those 
included in other Federal milk orders. 
The witness also contended that these 
coordinating changes are needed to 
foster competition for milk supplies 
between Order 1 and 2 handlers in a 
procurement area that is common to 
both markets. Proponent claimed that 
the extensive overlap ot the milk 
procurement areas for these two 
markets makes it very important that the 
performance requirements for all 
suppliers operating in the region be the 
same so that a shipper’s decision to 
market the milk of dairy farmers under 
one order rather than the other would be 
based on economics rather than the 
relative ease of qualifying the milk for 
pool status under one market rather 
than the other. 

Generally, the fluid milk processors 
identified in previous findings as 
supporters of the Institute’s proposal to 
impose performance standards on Order 
2 market suppliers also endorsed its 
proposal that shipping requirements in 
Orders 1 and 2 be the same, and gave 
the same reasons advanced by the 
Institute. In addition, the fluid milk 
processors’ representatives suggested 
that adoption of uniform standards for 
shippers supplying these two markets 
may provide the benefit of equalizing 
the blend prices for the two markets as 
Order 2 handlers operating 
manufacturing plants and having equal 
access to both markets can be expected 
to shift the regulation of their plants to 
Order 1 to improve their pay prices to 
producers. 

The dairy farmers, cooperatives and 
proprietary manufacturing plant 
operators identified earlier as opposing 
the adoption of mandatory performance 
standards for Order 2 shippers did not 





Federal Register / Vol: 55; No. 102 / Friday, May 25, 1990 / Proposed Rules 


specifically address the Institute's 
proposal to make shipping standards for 
Orders 1 and 2 uniform. 

In a post-hearing brief, Agri-Mark, 
Inc., a cooperative association that 
controls about one-half of the supply of 
milk for the Order 1 market, objected to 


the uniform shipping standard proposal . 


for both Order 1 and Order 2 advanced 
by the Institute. The cooperative's 
representative contended that the level 
of performance required of Order 2 
handlers should be based solely on the 
amount of milk needed to supply the 
Class I needs of that market. He rejected 
the idea that the level of shipping 
performance required of Order 1 
handlers be determined in any way by 
the performance standards required of 
Order 2 handlers. Agri-Mark contended 
that if the pooling provisions of Orders 1 
and 2 are not tailored to fit the unique 
needs of the individual markets, the 
orders will not be capable of responding 
to marketing conditions in each market. 

The proposal by the Institute to 
provide uniform pooling standards for 
Orders 1 and 2 should not be adopted 
for two reasons. First, proponent'’s intent 
cannot be accomplished by adopting the 
changes proposed. As already indicated, 
there are wide structural differences in 
the pooling provisions of these two 
orders. Under Order 2 most of the milk 
is pooled by handlers operating 
designated pool piants and bulk tank 
units that are not required to meet 
minimum performance standards. Under 
Order 1, plants and cooperatives 
generally must meet minimum 
performance standards to qualify their 
milk for pooling each month. Regardless, 
uniformity cannot be achieved by 
adopting the same minimum percentage 
for supply plant operators under Order 1 
and handlers operating pool plants and 
bulk tank units under Order 2. Order 1 
supply plants qualify on the basis of 
shipments to distributing plants while 
Order 2 handlers generally are subject 
to minimum Class I utilization 
requirements only when the market 
administrator determines that fluid milk 
plants need more milk. Also, there are 
other pooling provisions in these two 
orders that affect the ability of market 
suppliers to qualify milk for pool status. 
There were no proposals considered at 
this hearing to eliminate these 
differences. 

Furthermore, marketing conditions 


utilization of producer milk. Usually, a 
market with a high percentage of Class I 


utilization has a relatively high shipping 
requirement for 

under that order, Saeoaiarathe 
low percentage of Class I use has a 
lower minimum standard for such 
handlers. There is a significant 
difference in the percentage of Class I 
use of the milk produced by dairy 
farmers under these two orders. Record 
information shows that since 1984 the 
Class I utilization of pooled milk in 
Order 1 has been 12 to 15 percentage 
points higher than in Order 2, a situation 
which results in higher performance 
standards in Order 1 than in Order 2. 
Accordingly, the Institute's proposal for 
uniform performance standards for pool 
plants regulated under Orders 1 and 2 is 
denied. 

The National Farmers Organization 
(NFO) proposed that the shipping 
standards for Order 1 supply plants be 
reduced. The cooperative modified its 
proposal at the hearing. Under the 
modified proposal, supply plants would 
be required to ship 10 percent of their 
receipts from dairy farmers to pool 
distributing plants in the months of 
August through December to qualify the 
supply plants as pool plants. The 
proposed changes would lower the 
performance standards for such plants 
by 15 percentage points (from 25 to 10 
percent) in the months of September 
through November and by 5 percentage 
points (from 15 to 10 percent) for the 
months of August and December. NFO 
also proposed that Order 1 be amended 
to give the Director of the Dairy Division 
or the market administre‘or the 
authority to return the shipping 
percentages to their present levels if he 
finds that marketing conditions warrant 
such changes. 

NFO contended that marketing 
conditions have changed since the 
present pooling standards for Order 1 
supply plants were adopted. Proponent 
testified that since there are only half as 
many distributing plants regulated under 
Order 1 as there were 10 years ago and 
75 percent of the market's Class | sales 
are accounted for by eight large 
distributing plants, there is less 
opportunity for small supply 
organizations to qualify their milk for 
pool participation. To qualify all of its 
Order 1 milk for pooling, proponent 
witness testified, NFO has from time to 
time sold milk to distributing plants and 
then bought some of it back from the 
distributing plant operators. Such 
inefficient milk handling practices could 
be avoided, the NFO representative 
claimed, if the shipping standards were 
lowered as the cooperative proposed. 

There was no testimony to support 
NFO's proposal to reduce the shipping 


Green Mountain Federation, two 
producer organizations that supply 
about three-fou:ths of the milk pooled 
under Order 1, opposed NFO’s proposal 
as did Cumberland Farms and Marcus 
Dairy, two Order 1 distributing plant 
operators. The Dairy Industry Institute 
of New York, which proposed uniform 
performance standards for market 
suppliers under Orders 1 and 2, also 
opposed NFO's proposal. 

Opponents argued that it would be 
inappropriate to lower the Order 1 
performance standards for supply plants 
because of declining milk production in 
the region and increasing Class I 
utilization of pool milk by handlers. 
They also contended that the 
changes could jeopardize the ability of 
fluid milk operators to obtain an 
adequate supply of milk for fluid 
packaging. 

The NFO proposal should not be 
adopted. As indicated by the 
of such changes, the market's supply/ 
demand situation does not support a 
reduction in the performance standards 
for supply plants at this time. Market 
data show that the annual average Class 
I use of pool milk by Order 1 handlers 
increased by one percentage point (from 
52 percent) each year during the four- 
year period of 1985-1988. These data do 
not justify a reduction in the 
performance standards, and therefore 
the NFO proposal should be denied. 

Since NFO's proposal to reduce the 
shipping standards for Order 1 supply 
plants is denied,.the cooperative's 
complementary proposal to give the 
market administrator or the Director of 
the Dairy Division the discretionary 
authority to raise the shipping 
performance standards to the level of 
those currently in effect requires no 
further discussion or consideration. 

A market's minimum pooling 
standards are not established to assure 
that all handlers are operating above the 
minimum levels. They represent the 
minimum levels at which handlers must 
operate if they wish to participate in the 
marketwide pool and share in the 
market's Class I sales. The minimum 
levels will affect the market's handlers 
differently. Some will operate far above 
the order’s minimum requirements and 
others will have difficulty meeting the 
minimum levels. However, the inability 
of a single handler to meet the market's 
minimum standard does not 
automatically justify a reduction of the 
pooling standard. The order is not 
intended to guarantee handlers a market 
for their milk or participation in the 
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marketwide pool. Rather, the minimum 
levels of performance establish 
standards which handlers must achieve 
to pool their milk. It is only when 
handlers choose to participate in the 
marketwide pool that they must meet 
the order’s minimum performance 
standards. 

(c) Qualification of producer milk for 
pooling. Order 2 should be amended by 
replacing the requirement that each 
producer's milk be delivered to a pool 
plant or a plant from which Class I-A 
milk is distributed in the marketing area 
on one day during the first month the 
producer's milk is pooled with a 
requirement that each producer 
produces milk approved for fluid 
consumption by a duly constituted 
regulatory agency. A handler proposal 
which was neither supported by the 
proponent nor testified to by any other 
participant at the hearing, to include in 
the Order 2 pool any milk that does not 
qualify for pooling under another 
Federal order, is not considered further. 
A proposal by NFO to increase the 
amount of milk that may be moved 
directly from producers’ farms to 
manufacturing plants and retain pool 
status under Order 1 is denied. 

Oder 2 currently requires that when a 
bulk tank handler adds a new producer 
to his or her pooled units he or she must 
deliver the milk of that producer to a 
pool plant or a plant that has Class LA 
route distribution in the marketing area 
on one day during the first month that 
the new producer’s milk is pooled by the 
unit operator. This “touch-base” 
requirement also applies to producers 
who shift from one handler to another 
even though the dairy farmer's milk was 
pooled previously under Order 2 by a 
handler who was so regulated. 

The changes relating to delivery 
requirements by milk producers were 
proposed by Agri-Mark, Dairylea and 
Eastern, three dairy farmer cooperatives 
that represent more than 30 percent of 
the producers whose milk is pooled 
under Order 2. Proponents testified that 
the producer delivery requirement 
should be deleted from the provisions 
relating to bulk tank units. At the saine 
time, they stated, the producer definition 
should be expanded to include only the 
milk of dairy farmers that is approved 
for fluid consumption by a duly 
constituted regulatory agency, and the 
pool milk definition should be revised to 
exclude any milk that is not approved 
by such a regulatory authority. 
Proponents contended that the proposed 
changes will allow handlers to operate 
more efficiently by eliminating many 
uneconomic milk movements while 
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accomplishing the objective served by 
the “touch-base” provision. 

The hearing testimony on this issue is 
rather limited. Brief statements in 
support of the proposals were made at 
the hearing by three Order 2 handlers 
(NFO, Conesus Milk Producers 
Cooperative Association, Inc., and 
Empire Cheese, Inc.). These handlers 
testified in favor of the elimination of 
the touch-base requirement and 
contended that such action will give 
Order 2 handlers the flexibility to 
operate more efficiently. Several other 
interested parties supported the 
proposed changes in briefs filed after 
the hearing. There was no opposition to 
the proposals. 

Proponents’ witness, a Dairylea 
representative, testified that the touch- 
base requirement was included in Order 
2 to demonstrate that a dairy farmer's 
milk had the necessary health approval 
to be sold and used in the marketing 
area for fluid purposes. He also 
indicated that the State regulations 
covering milk inspections have changed 
dramatically over the years and that 
now before a handler picks up a dairy 
farmer's milk the producer’s milk must 
be approved by the regulatory agency 
which has jurisdiction over milk quality 
issues. Proponents contended that in 
certain cases the producer delivery 
requirement has caused economic 
hardships for Order 2 handlers. The 
cooperatives’ witness cited two 
examples to indicate the types of 
economic problems marketing 
organizations have encountered because 
of the requirement. 

In one example given by the witness, 
when Dairylea wishes to add to its bulk 
tank unit a new producer who is 
situated near its nonpool manufacturing 
plant at Adams, New York, the 
cooperative must deliver the milk of that 
dairy farmer on one day of the first 
month to its fluid processing plant in 
Syracuse or to some other pool plant. If 
the cooperative fails to do this, the 
producer's milk is not eligible for 
pooling. Such movements cost the 
association both in terms of the time 
and extra hauling that is involved. In 
addition, failure to deliver the 
producer's milk to a pool plant in the 
first month the producer is on the 
market would be costly to the 
cooperative because Dairylea would 
lose the difference between the Order 2 
blend price and the Class II price on the 
amount of milk that is not eligible for 
pooling. 

The witness also testified that 
Dairylea has incurred similar losses 
because of this requirement when one of 
its affiliated member cooperatives, 


whose milk is reported to the market 
administrator and pooled by Dairylea, 
takes on a new producer but fails to 
notify the cooperative who is the 
responsible handler. Here again, 
Dairylea either loses the difference in 
the amount of money it costs to haul the 
producer's milk to a pool plant instead 
of a nearby manufacturing plant on one 
day during the first month, or loses the 
equalization payment on the milk that is 
not eligible for pool status if the 
producer’s milk is not delivered to a 
pool plant during the month. Proponents 
hope to avoid such losses with the 
adoption of their proposed amendments. 

The record shows that there are 
extensive State and Federal regulations 
in place to determine whether a dairy 
farmer's milk is eligible for fluid 
consumption and thus eligible to be 
pooled under Order 2. It shows that the 
States of New York, New Jersey, and 
Pennsylvania, which comprise most of 
the Order 2 procurement area, have 
extensive regulations to assure that only 
high-quality milk is being produced and 
shipped to the fluid market. All three 
States follow the Pasteurized Milk 
Ordinance issued by the U.S. Public 
Health Service (USPHS). Also, each of 
the States has a training program for its 
milk inspectors. Only after the 
successful completion of the training 
program are such persons certified as 
licensed milk inspectors for the 
respective State. 

Another evaluation of the area's milk 
quality is done by the USPHS. These 
ratings are performed routinely about 
once every 18 months and may be 
performed randomly at any time. The 
milk regulations covering the three-State 
area also require that advance notice be 
given to the appropriate regulatory 
authorities if a producer shifts deliveries 
from one handler to another. In New 
York, the appropriate regulatory 
authorities must be notified at least 72 
hours before a change in marketing 
agents occurs so that the responsible 
agency has enough time to complete its 
investigation. Pennsylvania and New 
Jersey only require 24-hour advance 
notice be given to the appropriate health 
authorities because they accept the 
health ratings issued by the other two 
States, 

The evidence supporting the changes 
proposed by the cooperatives is 
overwhelming and those changes are 
adopted herein. As proponents 
contended, removal of the producer 
delivery requirement will eliminate the 
need for handlers to incur extra hauling 
costs merely to satisfy the producer 
touch-base requirement. Furthermore, 
the two corrollary changes proposed by 
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Agri-Mark, Dairylea and Eastern in the 
definitions of pool milk and producer 
will accomplish the intent of the touch- 
base requirement in that such changes 
will insure that only milk which meets 
the quality requirements of a duly 
constituted regulatory agency will be 
deed pooling under Order 2. 

t Order 1 handlers 
‘oa dt to move a greater 
percentage of their milk supplies than is 
currently allowed under the order's 
producer milk definition directly from 
producers’ farms to manufacturing 
plants. Specifically, the cooperative 
proposed that the percentage of a 
handler’s receipts that may be delivered 
directly to nonpoo! plants be increased 
by 15 percentage points each month 
(from 35 to 50 percent in the months of 
September through November and from 
45 to 60 percent during ae months of 
December through Augus 

NFO testified that its fe eeoiel to 
increase the amount that handlers may 
ship directly from the farm to 
manufacturing plants is a 
complementary change to its proposal to 
decrease the shipping standards for 
Order 1 supply plants. The cooperative's 
witness testified that the order’s present 
diversion limits are overly restrictive 
and cause market inefficiencies. To 
assure that all of its milk is eligible for 
pooling each month, the witness stated, 
NFO receives at its pool supply plants 
milk from dairy farmers that is 
ultimately destined for manufacturing 
plants. Proponent indicated that many, if 
not all, of such uneconomic movements 
and milk handling practices could be 
eliminated if the diversion allowances 
were increased as — by NFO. 

As was the case with NFO's supply 
plant proposal, there was no support for 
the cooperative's proposal to increase 
the diversion allowances for Order 1 
producer milk. The interested parties 
who opposed lower shipping 
requirements (Agri-Mark, the Green 
Mountain Federation, Cumberland 
Farms and Marcus Dairy) also opposed 
higher diversion allowances, primarily 
because such a could jeopardize 
the availability of milk supplies at fluid 
plants. 

Opponents to NFO's proposal stated 
that the current supply of milk in the 
New England market does not assure 
pooled handlers of all the milk they 
want, and that relaxation of diversion 
limits could create problems in assuring 
an adequate supply for the fluid milk 
market. Given the market's Class I 


utilization percentage of around 60 
percent during the markets months 
low production and relatively high 
demand for Class | use, it would not be 
reasonable to allow diversions of 50 


percent of the market's milk supply to be 
diverted to manufacturing 
plants during the months of September 
through November. 

Since marketing conditions in New 
England do not justify any increase in 
the limits on diversions of producer milk 
to nonpool plants and NFO’s 
complementary proposal to reduce 
supply plant shipping requirements is 
denied earlier in this decision, the 
proposal to increase diversion limits is 
also denied. 

3. Seasonal payment plans. No change 
should be made in the seasonal 
incentive plans for paying producers 
supplying the New England (Order 1) 
and New York-New Jersey (Order 2) 


- markets on the basis of this record. 


Presently, Orders 1 and 2 provide 
identical “Louisville”, or “take-out pay- 
back”, seasonal payment plants. Under 
these plans money is withheld from 
payments to producers supplying the 
markets during the relatively high 
production months through deductions 
in the computation of uniform prices. In 
both orders, the amounts deduced are 20 
cents per hundredweight in March, 30 
cents in April and 40 cents during May 
and June. The funds withheld for the 
months of March through June are 
returned to dairy farmers supplying the 
markets by means of additions to the 
marketwide pools during the months of 
relatively lower milk production. 
Twenty-five percent of the aggregate 
amount of money withheld is returned in 
August, 30 percent in September and 
October and the remaining funds plus 
accrued interest are paid back to dairy 
farmers in November. The plans were 
adopted under the two orders to 
encourage level milk production 
throughout the year. 

Eastern Milk Producers, Inc., three 
cooperatives whose members supply a 
large portion of the milk pooled under 
Orders 1 and 2, proposed that the 
current seasonal incentive plans for 
paying producers under the orders be 
replaced with seasonal base-excess 
plans. The cooperatives’ spokesman 
testified that this change is needed 
because a seasonal base-excess plan 
would be more effective than the current 
payment plan in moderating seasonal 
variations in milk production in the two 
markets. The proposals considered at 
the hearing included detailed 

to implement seasonal payment plans 
under the two orders. The proposals 
would establish August-Novermber as 
the base-forming months and the other 
eight months as base-paying months, 
and define excess milk deliveries by 
individual dairy farmers. The proposals 
provide a method to compute bases for 


base allocation for producers without 
established bases, and for those whose 
amount of higher-valued base milk 
would be greater if computed by using 
the minimum percentage allocation than 
by using their established bases. 

Under the proposed seasonal base 
plan, a blended or uniform price would 
be computed by dividing the total value 
of the pool by the hundredweight of 
producer milk pooled. The excess price 
would then be determined by 
subtracting $1.00 from the blended or 
uniform price, and the value of excess 
milk in the pool would be calculated by 
multiplying the hundredweight of excess 
milk by the excess price. The base price’ 
would then be calculated by dividing the 
difference between the value of all of 
the producer milk in the pool at the 
blended or uniform price and the value 
of excess milk in the pool by the 
hundredweight of base milk. 
Accordingly, producers having a higher 
than average percentage of base milk 
would receive a higher price per 
hundredweight for their con than 
producers with a lower than average 
percentage of base milk. 

The proposed base-excess payment 
plans also inleude various rules that 
relate to the establishment and transfer 
of bases. Briefly stated, an average daily 
base would be computed for a producer 
on the basis of milk deliveries to the 
market during the months of August 
through November. This base would be 
used to make payments to the dairy 
farmers during the months of January 
through July and December of the next 
year, For milk deliveries up to the 
amount of the average daily base 
computed for a dairy farmer, the 
producer would receive the higher 
uniform price for base milk. For 
deliveries in excess of assigned bases, 
producers would receive a lower 
uniform price. 

In addition to proponents’ basic 
contention that the proposed base- 
excess plans would be more effective 
than the current Louisville plans in 
leveling seasonal variations in milk 
production under Orders 1 and 2, the 
witness for proponent cooperatives 
offered several other reasons for 
supporting the proposals. He testified 
that since there is less milk available in 


available for the highest class of use by 
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providing a monetary incentive for dairy 
farmers to produce milk when the fluid 
demand for it is greatest: According to 
the witness, such an adjustment by : 
producers would alleviate the problems 
Class I handlers have experienced in 
obtaining milk the fall months. 
Proponent also claimed that leveling the 
seasonality of milk preduction would 
match more closely the amount of milk 
produced by dairy farmers with the 
amount demanded by processors, and 
thereby make the entire industry more 
efficient by lowering the cost of : 
procuring additional supplies in the fall 
and disposing of surplus milk in the 
spring. ~ 

The proponent witness further argued 

. that shifting production from spring to 
fall would increase the total income of 
dairy farmers because they would 
produce more milk in the fall, when milk 
prices are highest. In addition, he stated, 
by eliminating the current “take-out” 
from the uniform price computation in 
the spring, farmers’ cash flow positions 
would be improved when farming 
expenses are greatest. 

The spokesman for the three 
proponent cooperatives acknowledged 
that milk production for the New 
England market has leveled off 
considerably under the payment 
provisions of the current Louisville plan. 
He insisted, however, that the base- 
excess plan is needed in Order 1 as a 
maintenance program to assure that the 
market's milk production will continue 
its relatively level pattern rather than 
revert to a more seasonal pattern. 

In a post-hearing brief filed by Agri- 
Mark, the cooperative argued that base- 
excess plans are needed more when 
milk supplies are scarce, as they are 
now, than when they are more than 
adequate, in order to distribute the 
available supplies evenly throughout the 
year. 

The three cooperatives’ base-excess 
proposals for Orders 1 and 2 were 
supported at the hearing by only one 
other producer group (Pennmarva 
Dairymen’s Federation). Pennmarva 
consists of four individual cooperative 
associations: Atlantic Dairy 
Cooperative; Dairymen, Inc.; Maryland 
and Virginia Milk Producers 
Cooperative Association; and Valley of 
Virginia Milk Producers Association. 
These four cooperatives market most of 
their members’ milk under the Middle 
Atlantic order {Order 4). 

None of the Pennmarva cooperatives 
markets milk under Order 1, and only 
one of the member-cooperatives 
(Atlantic) markets a small amount of 
producer milk on Order 2 each month. 
For that reason, the Pennmarva 
spokesman limited his support to 


~ a base-excess p 


adoption of a base plan under Order 2. 
Pennmarva’s witness testified that 
Order 4 producers have operated under 
since March 
1971. He testified that the plan has been 
effective in leveling milk production 
throughout the year and by so doing has 


- ensured orderly marketing. The witness 


contended that the-same results would 
be achieved if the proposed base-excess 
plan were provided for Order 2 


producers. 


The National Farmers Organization 
(NFO), a national cooperative 
association which represents about 320 
dairy farmers who supply 18 million 
pounds of milk per month for the Order 
2 market and about 250 producers who 
supply 14 million pounds of milk per 
month to the Order 1 market, also 
testified with respect tc the proposed 
base plan. 

NFO agreed in principle that base- 
excess plans should be designed to 
encourage level milk deliveries by 
producers throughout the year, but 
objected to using such plans to penalize 
dairy farmers for producing too much 
milk. For these reasons, NFO testified 
that it could support the base plans 
preposed for Orders 1 and 2 only if two 
modifications were incorporated into 
the amendatory language. First of all, 
NFO proposed that handlers pay a 15- 
cent surcharge on all class uses of milk 
to be paid to producers for their base 
milk deliveries. NFO claimed that 
producers need this additional money to 
cover some of the expenses associated 
with gearing their dairy herds toward 
fall milk production. 

Secondly, the cooperative proposed 
that new milk production units be 
assigned market average bases and that 
producers who have been delivering 


_ their milk to other markets be assigned 


full bases from their prior production 
histories rather than paying such 
producers on the basis of fixed 
percentages that vary by month. A New 
York farmer whose milk is marketed by 
NFO testified in support of the Order 2 
base plan proposal as modified by his 
association. 

Another New York dairy farmer 
speaking on behalf of Canajoharie Milk 
Producers, Inc. (Canajoharie), which 
represents 70 family farmers who supply 
about 4 million pounds of milk per 
month for the Order 2 market, opposed 
the proposais to provide base-excess 
plans under Orders 1 and 2 and testified 
that replacing the present payment plans 
with base-excess plans would represent 
a dramatic change for producers 
covered under the two orders. He 
claimed that it would be inappropriate 
to change payment plans now and pay 
lower prices to producers for milk 
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deliveries in excess of their assigned 
bases because such changes would tend 
to aggravate the deficit milk supply ' 
situation the region is experiencing. 

The producer argued that a change to 
base-excess payment plans in these two 
markets would: (1) Impose extensive 
computational duties on the market ~ « 
administrator and thereby increase the 
cost to handlers of administering the 
order; (2) increase the breeding and 
feeding expenses of dairy farmers who 
attempt to increase fall production; (3) ° 
reduce or eliminate the present practice 
of handlers who pay premiums to dairy 
farmers for fall deliveries to attract 
greater volumes of milk; and (4) be the 


first step of a supply management 


system that ultimately would result in 
some type of quota program for the 
Northeast. 

As an alternative to shifting from the 
present Louisville plans to base-excess 
plans in paying producers under Orders 
1 and 2, the Canajoharie witness 
proposed that the current plans be 
updated so that the “take-out” rates 
reflect the same percentage of the blend 
prices now as they did when the rates 
were established at their present levels. 
In connection with its proposals, the 
cooperative witness suggested that the 
take-out rates be increased to the 
updated levels gradually over the next 
five years. At such time, he stated, the 
effectiveness of such modifications 
could be reviewed and the continuation 
of the programs evaluated at a public 
meeting. 

A spokesman for Allied Federated Co- 
ops, Inc. {Allied), a federation of 22 
individual cooperatives including 
Canajoharie that market the milk of 
some 1400 New York dairy farmers 
whose milk is pooled primarily under 
Order 2, also presented testimony 
opposing the proposed base-excess 
plans. He stated that there are no 
marketing problems associated with the 
present payment plans and that the 
supply/demand balance in these two 
markets has improved considerably 
since the present seasonal incentive 
plans were adopted. The Allied 
spokesman took the position that it 
would be inappropriate to adopt 
payment plans that would penalize 
dairy farmers for increasing production 
at a time when additional milk supplies 
are needed to furnish the fluid 
requirements of the markets’ distributing 
plants. For these reasons, the witness 
supported Canajoharie’s proposal to 
update the current payment plans by 
increasing the take-out rates. 

Three other members of Allied (South 
New Berlin Milk Cooperative, Inc., ? 
Northern New York Bulk Milk Producers 
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Cooperative, Inc., and Preble Milk 

' Cooperative Association, Inc.) 
supported the testimony presented by 
Canajoharie. 

A witness for Lowville Producers 
Dairy Cooperative, Inc. (Lowville), an 
independent New York cooperative 
representing about 287 dairy farmers 
who pool 23 million pounds of milk 
under Order 2 each month, testified in 
opposition to the base plan proposal of 
the three cooperatives and to the 
Canajoharie proposals to modify the 
present payment plan. Since Lowville’s 
milk is marketed under Order 2, the 
witness’ testimony focused on the 
changes proposed for that market. The 
cooperative opposed the changes 
because the rewards to its member dairy 
farmers would not be sufficient to offset 
the higher costs associated with trying 
to obtain greater fall milk production 
from their dairy herds, The Lowville 
witness took the position that the 
present payment plan has operated to 
promote seasonally level milk 
deliveries, and that handlers who need 
more milk in the fall months of the year 
may obtain it by offering premium prices 
to dairy farmers. 

Another independent New York 
cooperative association, Oneida-Lewis 
Milk Producers Cooperative, Inc., which 
pools about 2.5 million pounds of milk 
per month produced by its 24 member 
dairy farmers under Order 2, also 
opposed the proposed changes in the 
current payment provisions of Order 2. 
The cooperative was primarily 
concerned with the proposals to amend 
Order 2 because Oneida-Lewis markets 
its milk under that order. The ~ 
cooperative’s witness gave several 
reasons for opposing the base plan. He 
contended that the proponent 
cooperatives did not educate producers 
adequately about the effect of the base 
program on their monetary returns. It 
was his opinion that dairy farmers 
should understand how a base plan 
works before they are paid under such a 
program. He also claimed that the cost 
to farmers who manage their herds to 
produce greater milk deliveries in the 
fall would be greater than the benefits 
they would receive by doing so. In that 
regard, he estimated that a typical 
Northeast diary farmer who sells one 
million pounds of milk annually and 


whose marketings vary seasonally could | 


lose as much as $1700 to $2000 a year 
under the proposed base-excess plan. 
He argued that the three proponent 

cooperatives represent less than half of 
the producers supplying the two markets 
and contended that if any one of 

proponent cooperatives wants to reduce 
' the seasonal variation of its members’ 


milk production, the cooperative may. 
operate its own base-excess plan 
without imposing such a program on all 
dairy farmers covered under the order. 
The Oneida-Lewis representative 
testified that the current payment plan 
has reduced the market's seasonal 
variation significantly over the years. 
He also indicated that in certain cases 
processors have paid premiums to dairy 
farmers in the fall months of the year.to 
attract any additional milk they may 
need. The witness contended that the 
current payment plan supplemented 
with the optional payment practices that 
are available to handlers have served 
the market well in the past and should 
be adequate in the future. For these 
reasons, the Oneida-Lewis spokesman 
asked that the current payment 
provisions of Order 2 be continued 
without change. 

A dairy farmer whose milk is 
marketed by Oneida-Lewis also testified 
on this issue at the hearing. Although 
she did not oppose the base plan 
specifically, she found no need for such 
a payment plan in Order 2. The witness 
took the position that New York dairy 
farmers need greater pooled values for 
their milk deliveries rather than a new 
method to divide the same amount of 
money. She was particularly concerned 
that processors might quit paying fall 
premiums to producers if the base- 
excess plan were adopted for the Order 
2 market. 

With respect to the New England 
market, the president of the Green 
Mountain Federation, which consists of 
four individual cooperatives (Cabot 
Farmers’ Cooperative Creamery 
Company, Independent Dairymen’s 
Cooperative Association, Massachusetts 
Cooperative Milk Producers Federation 
and St. Albans Cooperative Creamery) 
that market the milk of about 1200 dairy 
farmers whose milk is pooled under 
Order 1, presented the Federation's 
overall position with respect to the 
proposed base-excess plan for that 
market. In addition, spokesmen for three 
of the Federation's member cooperatives 
testified individually. Essentially, they 
opposed the proposals to replace the 
Louisville plan with a seasonal base- 
excess plan and the Canajoharie 
proposai to update the order’s present 
payment plan. The Federation’s witness 
asked that the current payment 
provisions continue to be used in paying 
Order 1 dairy farmers. 

The Federation's witness testified that 
the order's present payment plan has 
been effective in leveling the market's 
milk production and that no changes in 
the payment provisions are nécessary at 
this time. He testified that adoption of a 


extension 
. Federal regulation and would result in 


higher administrative costs to handlers. 
He. contended that since this 


program . 
- would not increase the amount of milk . 


produced, it would not be appropriate to 
adopt such a program for this particular 
market at the present time because 
supplies have been barely adequate to 
meet the needs of processors. The 
Federation opposed the Canajoharie 
proposal because such action would 
cause cash-flow problems for dairy 
farmers in the spring months of the year 
when farming expenses are higher and 
milk prices are lower. 

Three witnesses representing St. 
Albans Cooperative, one of the 
Federation's member cooperatives, also 
testified in opposition to the proposed 
changes to the current payment 
provisions of Order 1. One witness 
testified that additional milk supplies 
are needed by Order 1 processors on a 
year-round basis to meet the market's 
increasing demand and contended that 
monetary incentives are needed now to 
encourage dairy farmers to produce 
more milk for the Order 1 market rather 
than applying lower prices to the excess 
milk deliveries of producers, as 


proposed. 

A St. Albans’ spokesman argued that 
this is not an appropriate time to adopt a 
base plan for the Order 1 market. The 
witness contended that since the 
proposed plan does not increase the 
market's pooled value of milk, it is ill- 
conceived because it provides no 
additional money to cover the extra 
breeding and feeding costs that dairy 
farmers would incur in gearing their 
herds toward greater milk production in 
the fall months of the year. Because of 
the higher costs that would be required, 
he stated, the net returns of some 
producers actually would be lower 
under the proposed base-excess plan 
than they would be if the present 
payment plan were continued. The 
cooperative spokesman contended that 
level milk production benefits 
manufacturing processors more than it 
does fluid milk operators. Since dairy 
farmers cannot make a profit 
milk at the lowest class price level, he 
explained, they actually would be better 
off if less of the market's milk supply 
were used for manufacturing purposes 
because the blend prices they receive 
would be higher. 

A St. Albans’ witness further claimed 
that base plans can be operated more 
effectively if cooperative associations 
run their own programs because each 
cooperative.can tailor its payment 
program :o address the unique 
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marketing conditions facing the 
organization. The witness stated that if 


changes 
conditions than it is to amend the 
order’s base-excess provisions under the 
required formal rulemaking procedures. 
According to a St. Albans’ witness, 
the cooperative adopted its own so- 
called “double Louisville” payment plan 


expanding demand. The witness stated 
that increasing the take-out amounts 
under the present Louisville plan, as 

ie proposed, would only 


Canajoharie 
discourage any potential increases in 
milk production and therefore should be 
denied. 

A representative of Cabot Farmers’ 


Order 1 and testified that the payment 
practices of handlers { tive and 
proprietary) in that market have created 
sufficient incentives to resuit in 
seasonally level milk production. He 
stated that these regulated parties have 
the ability to create and promote 
favorable marketing circumstances in 
the future. The witness contended that 
Order I's existing Louisville payment 
plan, in conjunction with the payment 
practices of handlers, has established a 
stable regulatory environment for 
producers and handlers, and that the 
market's present supply-demand 
conditions do not warrant changing to 


the zpplication of the one dollar penalty 
on excess milk and claimed that its 
application would result in lower overall 
prices to farmers, who would then 
decide to quit milking cows. 

Four handlers (Cumberland Farms, 
Dietrich’s Milk Products, Farmland 
Dairies and Marcus Dairy) who are 
regulated under Orders 1 and 2 testified 
with respect to the proposals to replace 
the present seasonal incentive plans in 
those markets with base-excess plans. 


For the most part, the handlers took the . 


position that since these 

affect returns to dairy farmers and do 
not affect the cost of milk to handlers, 
the viewpoints of milk producers are 
more relevant than those of processors. 

Cumberland Farms operates 
distributing plants regulated under both 
Order 1 and Order 2, and opposed the 
proposals for a seasonal base-excess 
plan. The handler expressed concern 
primarily with the provision of the 
proposed base plan that penalizes dairy 
farmers one dollar per hundredweight 
for deliveries over their assigned bases 
and reduces their income in the months 
of the year when their expenses are 
highest. He contended that a lower net 
income in such months could ultimately 
force many producers out of business 
and ize the handler’s ability to 
attract and retain adequate milk 
supplies for his plants. He further 
claimed that since milk supplies under 
Orders 1 and 2 have not been excessive 
during the Spring months in any of the 
past four years there is no reason to 

dairy farmers for producing 
more milk in such months. 

A Dietrich’s Milk Products witness 
testified that Orders 1 and 2 should 
provide strong seasonal incentive plans. 
The handler operates two manufacturing 
outlets, one of which is pooled under 
Order 2, that are used regularly to 
dispose of the reserve milk supplies 
associated with the Order 2 and Order 4 
markets. The Dietrich'’s witness 
supported the base-excess plan 
proposed by the three cooperatives 
because the plan's eight month base- 
paying period would complement the 
payment program the handler uses. He 
stated that the proposed base plans are 
designed to allow dairy farmers to 
increase production during the base- 
forming months by paying producers the 
market's blended prices rather than 
base and excess prices in such months. 
The Dietrich's spokesman also 
supported, as an alternative, the 
Canajoharie proposal to update the 
take-out amounts under the present 
Louisville plans for the two markets if 
the Department found that such a 
change would be more effective than the 


base-excess plans in promoting level 
producers milk deliveries throughout the 
year. 
Farmland Dairies, the operator of an 
Order 2 fluid milk plant at Wallington, 
New Jersey, did not take a position at 
the hearing either for or against the 
proposals to change the present 
payment plans under Orders 1 and 2. In 
a post-hearing brief, however, the 
handler cited the testimony of several 
dairy farmers and contended that the 
record shows that base-excess plans are 
not needed in these markets. The brief 
argued that if any changes in the present 
payment plans are found to be 
necessary, modification of the present 
Louisville plans should be adequate. The 
handier's brief stated that the record of 
this proceeding shows that the 
difficulties and expenses incurred by 
dairy farmers in attempting to increase 
milk production in the fall months of the 
year Were underestimated by 
proponents, and that the proponent 
cooperatives did not adequately inform 
producers about the proposals and their 
impacts on dairy farmers. 

A witness for Marcus Dairy, the 
operator of an Order 1 distributing plant, — 
testified in support of some type of 
seasonal incentive plan to level out milk 
production. He claimed that adoption of 
a base-excess plan would complicate 
the mechanics of computing his 
producer payroll because numerous 
additional mathematical calculations 
would be involved. Since fewer such 
tasks are required under the Louisville 
plan, the Marcus witness favored the 
alternative proposal, advanced by 
Canajoharie, to update the take-out and 
pay-back amounts under the present 
Louisville plans for the two markets. 

The evidence adduced at the hearing 
clearly indicates that there are wide 
differences of opinion among interested 
parties regording the proposals to revise 
the producer payment provisions of 
Orders 1 and 2, either by replacing the 
Louisville plans with base-excess plans, 
or by updating the take-out amounts of 
the current Louisville plans in the 
orders. With the exception of the 
evidence presented by the three 
proponent cooperatives to support a 
change to seasonal base-excess plans - 
for Orders 1 and 2, a number of 
interested parties, including individual 
dairy farmers, cooperatives and milk 
dealers, testified in opposition to such a 
change for numerous varying reasons, 
described above. 

Both types of seasonal payment plans 
(Louisville and base-excess) provide 


, incentives to attain a desired level 


pattern of milk production. Both types of 
payment plans are specifically 
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‘ authorized by the Agricultural 
Marketing Agreement Act. However, 
there is no conclusive evidence in the 
record of this proceeding from which to 

- conclude that one plan would be more 
effective than the other in leveling out 

. seasonal variation in milk deliveries 

under these two orders. In the final 

analysis, the question of which seasonal 
plan should be used must be decided 
primarily on the basis of the wishes of 
the producers affected. It is evident from 
the record that neither the base-excess 
plans proposed by the three 
cooperatives nor the alternate 

Canajoharie proposal to revise the 

present Louisville plans is favored by an 


overwhelming majority of the producers ' 


supplying these markets. The three 
cooperatives proposing the change from 
the Louisville plans to the seasonal 
base-excess plans in these two markets 
represent less than 50 percent of the 
Order 1 market and only slightly more 
than 30 percent of the Order 2 market. 

While the base plan opponents did 
not represent all of the remaining 
producers they represent a sizable 
percentage of the producers supplying 
each of the two markets. The Green 
Mountain Federation, which represents 
about one-fourth of the fairy farmers 
supplying the Order 1 market, opposed 
the change proposed by the three 
cooperatives for that market and Allied 
Federated Cooperatives, which 
represents about 10 percent of the Order 
2 producers, opposed the change for that 
market. Although the degree of 
opposition to the base plan from Order 2 
producers may not be enough to justify 
denying the base-excess proposal for 
Order 2, there is enough opposition from 
Order 1 producers to justify denying the 
proposal for that order. Given the 
overlapping procurement areas for the 
two orders and the competition for milk 
supplies between Order 1 and Order 2 
handlers, the proposed base-excess plan 
should not be adopted for either order if 
it is not adopted for both. 

The record of this proceeding does not 
support proponents’ claim that the Order 
4 seasonal base-excess plan is the cause 
of lower seasonal variations in milk 
production in the Middle Atlantic 
market than in the Order 1:and Order 2 
markets. Although the degree of 
seasonal variation in the Middle 
Atlantic market is less than in the New 
England and New York-New Jersey 
markets, that difference existed before 
the adoption of either the Order 4 
seasonal base-excess plan or the current 
rates of take-out in the Order 1 and 
Order 2 Louisville plans. In fact. as 
several witnesses opposing the 
proposed seasonal base-excess plans in 


these markets contended and the record 
establishes, the variations in seasonal 
production patterns in the Order 1 and 
Order 2 markets have declined 
markedly since the take-out rates were 
increased to the present level in 1972. 
The demonstrably lower degree of 
seasonal variation in Order 4, however, 
is as likely as not to be a result of 
institutional factors that were not 
considered in the analysis of this record 
or in the development of proponents’ 
testimony. In any case, the record does 
not support a conclusion that a seasonal 
base-excess payment plan for Order 1 
and Order 2 would be more effective in 
reducing seasonal production variations 
than the current Louisville payment 
plan. 

The Canajoharie proposal to increase 
the take-out amounts under the current 
Louisville plans would cause cash-flow 
problems for dairy farmers in the spring 
months of the year when farming 
expenses are high, as several witnesses 
who objected to such proposed changes 
pointed out. If the take-out rates were 
adjusted to reflect the same percentage 
of present blend prices in these markets 
as they did when the rates became 
effective, the rates would have to be 
doubled because blend prices under 
these orders generally are about twice 
what they were in 1972. Deductions of 
these magnitudes from payments to 
producers in certain months could be 
expected to cause cash-flow problems 
for some dairy farmers. 

Also, such changes would create price 
alignment problems between Orders 1, 2 
and 4 and the Eastern Ohio-Western 
Pennsylvania Order (Order 36). This 
issue has long been of great concern to 
both handlers and producers. Numerous 
hearings, including this one, have 
addressed the problem of interorder 
price alignment and its effect on orderly 
marketing through the shifting of 
producers between the three 
northeastern markets. Doubling the 
take-out and pay-back rates under the 
payment plans of Orders 1 and 2 would 
cause specific alignment problems in 
producer pay prices among neighboring 
dairy farmers in overlapping 
procurement areas involving the Middle 
Atlantic, New York-New Jersey and 
Eastern Ohio-Western Pennsylvania 
Federal orders. Also, if blend prices are 
reduced by 80 cents per hundredweight 
in May and June, blend prices paid to 
producers located in outlying zones of 
the Order 2 market could be less than 
the market's lowest class price. 

For the reasons stated herein, it is 
concluded that the current seasonal 
payment plans under Orders 1 and 2 
should not be revised. The proposals to 


Louisville a plan “take-out” rates 
are hereby denied. 

In connection with the base-excess 
plan proposals of Agri-Mark, Dairylea 
and Eastern, Pennmarva submitted a 
proposal to revise the method of 
computing bases for producers whose 
milk deliveries are split between Orders 
2 and 4 during the base-f period. 
Since the base-excess proposals are not 
adopted herein, Pennmarva's 
coordinating change is unnecessary and 
no further action on the proposal is 
warranted. 

The three proponent tives also 
asked that the dates by handlers 
must submit producer payrolls be 
advanced by five days under Orders 1 
and 2. The primary reason for moving 
the reporting deadlines ahead was so 
that the market administrator would 
have the information to compute bases 
for individual dairy farmers. Since the 
base-excess plans are not adopted 
herein, there is no real need to advance 
the date by which handlers must submit 
their producer payrolls, and the proposal 
is hereby denied. 

A proposal by Canajoharie to require 
Order 1 and Orde: 2 handlers who are 
paying producers to furnish them with 
the rate of deductions and subsequent 
additions in the payments for the 
months when the Louisville plan is in 
operation should also be denied. 
Although several hearing participants 
supported the proposal by stating that 
not all producers are fully aware of how 
their payments are affected by the 
Louisville plan, such a requirement 
would place an unnecessary and 
burdensome reporting requirement on 
handlers. 

The impact of the Louisville plan on 
the blend or uniform price paid to 
producers is included in the market 
administrator's market information 
bulletins in both orders. Since the 
information is already available to all 
producers, there is no reason to require 
handlers to supply it. 

4. Location pricing, zone pricing and 
transportation credits. 

a. Order 2. Modification of 
transportation allowances. The New 
York-New Jersey order provisions 

providing transportation allowances 
should be adjusted to more closely 
relate the location value of milk under 
the order to the costs incurred in 
transporting milk from farms and 
country plants to distributing plants in 
the major consumption centers of the 
market. The present transportation 
differential rates of 2.2 cents per 
hundredweight for each “inside” 10-mile 





21580 


zone that is less distant than the 201-210 
mile zone and 1.5 cents per 
hundredweight for each “oustside” 10- 
mile zone that is more distant than the 
201-210 mile zone should be «hanged to 
2.5 cents per hundredweigt.t tor each 10- 
mile zone inside and outside the 2//1-210 
mile zone. In addition, tii: * * = =n’. fixed 
transportation different’ :' teas i 
and uniform prices app/« ... * /ithin the 
1-70 mile zone should be ii:<:zased to 22 
cents. The present Class II 
transportation differential rate of 1 cent 
per 25-mile zone should remain 
unchanged inside the 201-210 mile zone 
and be eliminated outside the 201-210 
mile zone. To compensate for the 

transportation allowance 
between the 201-210 mile zone and the 
New York City metropolitan area, the 
Class I price differential at the 201-210 
mile zone should be reduced from $2.55 
to $2.42. 

A proposal that handlers located 
within the metropolitan New York City 
area be allowed a pool credit for Class I 
milk delivered to their plants for the 
purpose of defraying additional hauling 
charges should not be adopted. 

A proposal by Kraft, Inc., to allow 
transportation credits to handlers who 
ship milk to fluid milk distributing plants 
was withdrawn by Kraft at the hearing. 


considered further in this decision. 
Present transportation provisions. The 
order currently provides that milk from 
bulk tank producers (99.8 percent of the 
Sea eid 
at the location of the farms where it 
sialndbaay ts oteuit teenth Saad taconiey 
received) by handlers. Farms in each 
township are included in a price zone 
based on the distance, in 10-mile 
increments, between the township and 


to its use at the plants to 


according 

which it is transferred during the month. 
The handler operating the bulk tank unit 
accounts for the milk in the unit at its 
classified use value for the location of 


zone more distant than the 201-210 mile 


zone. The Class II milk price is 
increased 1 cent for each 25-mile zone 
less distant than the 201-210 mile zone 
and decreased 1 cent for each 25-mile 
zone more distant than the 201-225 mile 
zone, with the adjustment limited to 
minus 8 cents for all locations in the 401 
and over mile zone. The uniform price to 
producers is adjusted the same as the 
Class I milk price. 

In addition to the zone transportation 
differentials, a fixed transportation 
differential of 15 cents per 
hundredweight is applicable to milk 
received from farms in the 1-10 mile 
zone through the 61-70 mile zone, and to 
Class I milk received at plants in the 1- 
70 mile zone. 

Transportation allowances are 
provided under the order for farm-to- 
first plant hauling of bulk tank milk. A 
pool transportation credit to handlers of 
15 cents per hundredweight is provided 
on milk received by a handler in a bulk 
tank unit. Also, handlers are permitted 
to charge producers or their 
cooperatives a tank truck service charge 
for any farm-to-first plant hauling costs 
not recovered through other 
transportation allowances. Such a 
charge must be reduced by the amount 
that the class use location value of the 
milk at the plant of first receipt exceeds 
its class use location value at the 
location of the producer's bulk tank unit. 

Summary of es proposals. 
Several proposals to adopt provisions 
that would relate more closely the 
location value of milk under the order to 
the actual cost of hauling milk, and 
allow handlers to more fully recover the 
cost of moving milk to city locations, 
were considered at the hearing. A 
witness for Friendship Dairies, Inc. 
(Friendship), 2 proprietary handler 
operating a manufacturing plant in the 
301-310 mile zone, proposed that 
transportation differential rates to 
handlers for Class I milk be increased to 
3.3 cents per hundredweight per 10-mile 
zone both inside and outside the 201— 
210 mile zone. He also proposed that the 
rates of adjustment to the uniform price 
paid to producers remain at 2.2 cents per 

ight per 10-mile zone inside 
the 201-210 mile zone, and 1.5 cents 
outside the 201-210 mile zone. The 
witness testified that the 3.3-cent rate is 
derived from a price quotation given 
Friendship by a contract hauler for 
hauling milk from the 301-310 mile zone 
to the metropolitan New York City area. 
He emphasized that it is important for 
the order’s transportation allowances to 
cover the handler’s cost of hauling milk 
in order to assure that an adequate 
supply of milk can be brought into the 
metropolitan area. However, he stated, 
there is no need to change the relative 
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value of producer milk in different 
zones. The witness noted that an 
increase in the tion 
differentials applied to producers’ 
uniform prices would result in a 
reduction in prices paid to producers 
located in zones remote from the center 
of the market's population. 

The Friendship witness testified that 
the handler’s proposal would have the 
effect of increasing the Class I price at 
the 1-10 mile zone by 22 cents per 
hundredweight, an amount that he 
conceded might misalign Class I prices 
between Order 2 and the New England 
and Middle Atlantic milk order markets 
(Orders 1 and 4). However, he stated, he 
did not believe that a 22-cent difference 
would be substantial enough to cause 
alignment problems. The witness 
estimated that Friendship’s proposal 
would cause 2 2-cent per hundredweight 
increase in the uniform price paid to 
producers. He contrasted that result 
with the effect of using the same 
schedule of transportation differentials 
for both handlers and producers by 
stating that if Class I and uniform prices 
are adjusted by the same rates, the 
uniform price paid to near-in producers 
would increase, but by less than the net 
reduction in uniform prices to farther- 
out producers. 

The witness commented that 
Friendship favors reter.tion of the 
present zone adivstments on Class Ii 
milk. He stated that the plus 
differentials within the 201-210 mile 
zone enhance producer returns and 
create a disincentive for close-in 
handlers to manufacture Class Il 
products. The witness also testified that 
the minus Class Il differentials outside 
the 201-210 mile zone assist handlers in 
moving milk to the city from distant 
country locations, and that their removal 
would cause problems for Friendship in 
competing for sales of Class II products 
with plants regulated under the Western 
New York State order, which maintains 
its Class II price at 5 cents 
hundredweight below the level of the 
Minnesota-Wisconsin price. Currently, 
the Class II price in the zone in which 
Friendship Dairy is located is 1 cent per 
hundredweight higher than the Western 
New York State order price. 

Friendship Dairy proposed that the 
order be amended to require the market 
administrator to adjust annually the 
transportation differential rates applied 
to Class I milk to reflect the actual cost 
of shipping milk from farm locations to 
fluid milk plants, as that cost changes 
over time. The handler also proposed 
that the Class I price be announced at 
the city, or 1-10 mile zone, location 
rather: chan at the 201-210 mile zone. 
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Friendship's witness stated that such a 
change would reduce confusion caused 
by pricing milk at the 201-210 mile zone 
under Order 2 while other orders price 
milk at the principal cities in the 
marketing area. 

The New Jersey Milk Industry 
Association, Inc. (the Association), 
proposed changes to the order’s location 
adjustment provisions that would 
increase the zone adjustment to 2.5 
cents per hundredweight both inside 
and outside the 201-210 mile zone, 
eliminate zone differentials on Class Il 
milk, and increase the fixed 
transportation differential from 15 cents 
to 22 cents, the effective area of 
the differential to the 1-150 mile zone. 

. The Association is a trade association of 
handlers who distribute approximately 
85 percent of the fluid milk consumed in 
New Jersey, and a substantial amount in 
Pennsylvania and New York State under 
Orders 2 and 4. 

The witness representing the 
Association testified that the present 
location adjustment structure of Order 2 
causes price disparities between Orders 
1 and 2 that make it possible for Order 1 
handlers to pay the same Class I prices 
for milk that Order 2 handlers pay while 
paying higher blend prices to producers 
located fairly close to metropolitan fluid 
milk consumption centers in Order 2. As 
a result of this misalignment between 
Order 1 and Order 2 pay prices, the 
witness stated, Order 2 handlers are 
forced to pay premiums over the 
minimum order prices to obtain a milk 
supply traditionally associated with 
Order 2. 


The Association witness supported 
the proposed increase in the location 
adjustment rate to 2.5 cents per 
hundredweight per 10 miles by pointing 
out that it is slightly less than the actual 
variable hauling cost of 2.63 cents plus 
25.87 cents per hundredweight fixed 
cost, as determined by the market 
administrator's office. Furthermore, he 
stated, extending the 2.5-cent rate 
beyond the 201-210 mile zone would 
align the location adjustment rates for 
Class I milk under Order 2 with those 
contained in Order 1 for the same area. 
The witness supported the Association's 
proposal that the fixed transportation 
differential be increased from 15 cents 
to 22 cents and be effective at all 
locations within the 1-150 mile zone 
rather than the 1-70 mile zone by stating 
that such a structure would be similar to 
the 22-cent break between the 131-140 
and 141-150 mile zones under Order 1. 
He also testified that as a result of such 
a change, blend prices to Order 2 
producers located within the 150-mile 
zone would increase, and be better 


oleped wih enhoremanid Gite 


1 producers in the same area. The 
witness stated that 


enable Order 2 fluid milk handlers to 
improve their procurement and 
maintenance of close-in sources of milk. 

The Association witness supported 
the elimination of zone price 
differentials on Class II milk by 
observing that milk used for 
manufacturing in zones beyond the 201- 
210 mile zone is priced more attractively 
to handlers under Order 2 than milk 
located similarly but priced under Order 
1 or Order 4. The witness stated that the 
minus differential on Class Il milk may 
attract to the pool and retain some 
handlers ting manufacturing plants 
who otherwise = be regulated under 
another order. 

The Dairy Institute of New York (the 
Institute), which consists of fluid milk 
processors and distributors with 
business interests centered in 
metropolitan New York —— = a 
pool credit to handlers on Class 
delivered to locations within omega 
metropolitan New York City area. The 
witness for the Institute testified that a 
credit would be appropriate because of 
additional transportation and other 
costs, such as labor, taxes and 
insurance, that are incurred in moving 
milk into some parts of the 1-10 mile 
zone because of the area's heavily 
populated and congested nature. The 
witness described the area inside the 1- 
10 mile zone as about 40 by 100 miles, 
delineated by the 10 basing points which 
define the inner edge of the 1-10 mile 
zone. He stated that handlers at 
locations to which milk is delivered over 
the George Washington and Tappan Zee 
Bridges must pay 3 cents per 
hundredweight over the 1-10 mile zone 
price to cover transportation costs. In 
addition, he said, milk delivered to 
Queens, Brooklyn and Long Island 
incurs an additional 4-cent per 
hundredweithg expense. According to 
the Institute's witness, these additional 
expenses, when combined with the costs 
of hauling milk past the 1-10 mile zone 
basing points to the locations of metro- 
area handlers’ plants, should result in 
larger credits than those proposed by 
the Institute in the hearing notice. 
Instead of the proposed credits of 5 
cents for locations in the Bronx and 


Westchester County, 10 cents for the 
rest of New York and Nassau County, 
and 15 cents for Suffolk County 
locations, the witness advocated that 
the credits adopted for the respective 
areas be 7.5, 15 and 25 cents. 


The Institute representative argued 
that because handlers whose plants are 


plants, a credit from the pool is needed 
to offset those additional 
charges. The witness stated that 
competition from nearby handlers who 
are able to obtain milk supplies at lower 
cost makes such a pool credit necessary 
so that the metropolitan handlers’ costs 
of procuring milk can be covered 
without being passed on to consumers. 
He explained that a change to less- 
restricted licensing of handlers allowed 
to sell milk in New York City has 
nn ee 
between handlers within 
ees hen adtesteaabibil 
outside of the City. The witness 
estimated that the blend price paid to 
producers would be reduced by 2 cents 
per hundredweight if the originally- 
proposed pool credits were adopted, or 
by 3 cents if the amounts of pool credits 
proposed at the hearing were adopted. 
Friendship Dairy’s proposal to 
announce Class I and blend prices at the 
1-10 mile zone instead of at the 201-210 
mile zone was supported by a witness 
representing Oneida-Lewis Milk 
Producers, a small cooperative 
association whose members’ milk is 
pooled under the order. The 
cooperative’s witness stated that 
announcing the prices effective at the 
market's population center rather than 
where the milk is produced would make 
Order 2 more like other Federal orders, 
and would make Order 2 prices more 
easily comparable to prices announced 
under other orders. No other support for 
or opposition to the proposal was 
expressed. 


Although prices under most Federal 
orders are announced at the location of 
the markets’ population centers, the 
New York-New Jersey and New England 
orders have long been exceptions to that 
practice. Participants in both of these 
neighboring northeast markets are 
accustomed to seeing prices announced 
at the 201-210 mile zone (Zone 21 in 
New England), and comparing those 
prices rather than the prices effective at 
New York City and Boston. Given the 
overlapping nature of the two markets’ 
supply areas, the present system makes 
it easier for producers to determine 
which order offers them the higher price 
(after considering the Order 2 15-cent 
transportation credit), and enables 
handlers to more readily compare the 
prices they are paying to producers with 
their competitors’ inane 
in the location for which prices are 
announced was proposed only for the 
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New York-New Jersey order, and not for 


two marketing areas continue to share a 
large area, it would not be 
reasonable to change the basis for 
announcing prices for one market 
without changing the other. In addition, 
market participants in the New York- 
New Jersey area have long been 
accustomed to having Order 2 prices 
announced at the 201-210 mile zone. 
Under these circumstances, a change of 
the base zone to the 1-10 mile zone 
would probably be more confusing than 
the present system, and should not be 
adopted at this time. 


applicable to Class I milk to 3.3 cents 
per 10-mile zone while leaving the 
present adjustment rates on blend prices 
to producers at their present levels 
should not be adopted. The proposal 


Producers and the National Farmers 
Organization (NFO), cooperative 


his organization's opposition to any 
proposal that would change farm zone 


hauling credit on all milk is considered, 
the proposed 3.3-cent location 
eee 


The rates used to adjust Class I and 
uniform prices for location should be the 


same. In both instances, the location 
adjustment rate is used to approximate 
the cost of hauling milk and thereby 
reflect its relative value at different 
locations. There is no testimony or data 
in the record of this proceeding that 
suggests any economic basis for 
establishing different rates for adjusting 
the values of milk at handlers’ and 
producers’ locations. The only reason 
given for such differentiation was that 
updating adjustments to blend prices, as 
well as to Class I prices, would reduce 
prices paid to producers located far 
outside the market's consumption 
centers and thereby change historical 
producer price relationships. However, 
changes in the order's location 
adjustment rates are intended to reflect 
current costs of getting milk from farms 
to the fluid market, not to actually 
change those costs. Therefore, increases 
in the costs of marketing have already 
changed the relative location values of 
milk. Failure to reflect those changes by 
adjusting both prices paid by handlers 
and prices paid to producers would 
result in an inequitable redistribution of 
pool proceeds to producers distant from 
the market's center. 

Friendship’s proposed increase of the 
Class I location adjustment rate to 3.3 
cents per hundredweight was supported 
by the witness representing Oneida- 
Lewis Milk Producers and opposed by 
the NFO witness. The NFO witness 
stated that the 3.3-cent rate is too high 
when the 15-cent hauling credit on all 
milk is considered. The witness 
expressed misgivings that, in some 
cases, location adjustments based on a 
3.3-cent rate would exceed the actual 
hauling cost. The Kraft witness also 
characterized the proposed 3.3-cent rate 
as too high. 

Order modifications. The 2.5-cent rate 
proposed by the New Jersey Milk 
Industry Association is much closer than 
Friendship’s proposed rate to actual 
hauling costs as determined by the 
market administrator's office, and 
should be adopted. The market 
administrator's witness cited a 1984 
study of hauling costs for the New York- 
New Jersey marketing area that showed 
a variable hauling cost of 2.63 cents per 
hundredweight per 10 miles, and a fixed 
hauling cost of 25.87 cents per 
hundredweight. The witness explained 
that hauling costs had not changed 
substantially between 1984 and 1988. A 
location adjustment rate increase from 
2.2 cents to 2.5 cents per 10 miles, with 
an increase in the fixed transportation 
differential from 15 cents to 22 cents will 
cover most of the cost of hauling 
producer milk without 
overcompensating handlers for such 
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movements. In addition, the increased 
rates will provide a more uniform 
impact on Order 2 and Order 1 
producers relative to their distance from 
the consumption centers of their 
markets. 

The 2.5-cent adjustment rate adopted 
for zones inside the 201-210 mile zone 
should be continued outside the 201-210 
mile zone as well. Continuation of the 
full adjustment rate beyond the 201-210 
mile zone was opposed by many of the 
persons and organizations represented 
at the hearing. Those witnesses 
opposing increased negative 
adjustments to producer blend prices 
represented Oneida-Lewis Milk 
Producers, Conesus Producers 
Cooperative. Lowville Producers 
Cooperative, Allied Federated 
Cooperatives, the Hood Company 
(Empire Cheese), Dietrich’s Dairy, Kraft, 
Inc., and Friendship Dairies, Inc. These 
cooperative associations and 
proprietary handlers have members and 
producers located in the zones in which 
blend prices would be reduced. Most of 
the milk produced beyond the 201-210 
mile zone is used in manufacturing 
plants and classified in the market's 
lowest class of use. However, 
marketwide statistics show that in 1987, 
20 percent of the producer milk pooled 
in units located outside the 201-210 mile 
zone was used in Class I. The supply of 
milk pooled on units located within 200 
miles of New York City could fulfill all 
of the Class I needs of the market, but it 
is apparent from the marketwide 
statistics that considerably less than all 
of the milk produced in the close-in 
zones is used in Class I. In fact, less 
than half of the milk pooled in units 
within 100 miles of the 1-10 mile zone is 
used in fluid milk. 

There is no indication in the record of 
this proceeding that hauling costs 
decline outside the 201-210 mile zone, or 
beyond 400 miles. Milk clearly is 
customarily hauled from distant zones 
for fluid use, and the order currently 
fails to allow for the full cost of such 
hauling. Given the difficulty, 
documented in the hearing record, that 
distributing plants in the market have 
experienced in obtaining needed 
supplies of milk for fluid use, it is 
important to ensure that all of the 
provisions of the order that are intended 
to encourage the movement of milk to 
the fluid market will have that effect. 
Assuring that location adjustment rates 
from distant zones to the market's 
center are adequate to cover hauling 
costs will become imperative when 
shipping requirements for pool: eligibility 
are adopted. 
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Although the impact on producer 
returns of increasing minus location 
adjustments outside the 201-210 mile 
zone will probably be negative, it is very 
unlikely that returns to producers 
located in the distant zones would 
decline as sharply as some witnesses 
testified. One producer, who indicated 
that the present adjustment as the 
location of his pool unit is —13 cents, 
stated that if a higher negative rate were 
adopted the adjustment to this blind 
price would increase to —30 cents. In 
fact, the change in negative zone 
adjustments would cause such a 
producer's adjustment to change from 
—13.5 cents to —22.5 cents, or a 
reduction of 9 cents in his blend price. 
At the same time, however, the amount 
of the allowable hauling charge that 
may be deducted from the producer's 
payout at the blend price would be 
reduced by 16 cents if his milk were 
delivered to a plant in the 1-10 mile 
zone. 

A witness for Dietrich’s Dairy testified 
against increasing the minus location 
adjustment rate outside the 201-210 mile 
zone on the basis that such an increase 
would cause a misalignment of blend 
prices paid to producers pooled under 
Order 2, and under Orders 1 and 36. The 
hearing record indicates that handlers 
regulated under Order 1 and Order 2 
compete actively for milk supplies. Very 
little testimony was offered in reference 
to procurement competition between 
Order 2 and Order 36, and there is no 
evidence that Order 2 and Order 36 
handlers obtain their supplies from 
milksheds that are intermingled to the 
degree the Order 1 and Order 2 
milksheds are intermingled. Location 
adjustments are not an appropriate 
device to achieve equality of blend 
prices. However, between Order 2 and 
Order 1, blend price adjustments that 
depend on distance from the markets’ 
consumption centers should be 
uniformly applied to assure that the 
order under which producer milk is 
pooled is the order under which it has 
the greater value. Producer prices under 
Order 1 have for some time been 
adjusted at the same rate per zone (2.5 
cents) outside Zone 21 as have prices 
inside Zone 21. If the effect on producer 
prices of distance the market 
center is to be uniform between the two 
adjoining orders, Order 2 should be 
amended to provide generally the same 
location adjustment schedule as the one 
that exists in Order 1, 

The order should not be amended to 
require the market administrator to 
adjust the transportation differential 
rates annually, as Friendship proposed. 
If such adjustments were to be.made 


without corresponding changes in the 
Class | price differential at the 201-210 
mile zone, Class I price misalignment 
between the major consumption centers 
of Orders 1, 2 and 4 could create serious 
disorderly marketing conditions. 
Changes affecting price levels should be 
considered at public hearings, where all 


market participants have an opportunity 


to air their views. 

The New Jersey Milk Industry 
Association's proposal to increase the 
amount of the 15-cent fixed 
transportation differential to 22 cents 
should be adopted. However, the 
Association's proposal to change the 
effective area of the differential from 70 
miles to 150 miles from the basing points 
should not be adopted. The reasons 
given by proponent for increasing the 
rate and extending the area over which 
it is effective were improvements in the 
alignment of blend prices under Order 2 
with those paid to producers under 
Orders 1 and 4, and in the resulting 
success of Order 2 fluid milk handlers in 
procuring supplies of milk. 

The proposal to increase the Order 2 
fixed transportation differential and 
expand the area over which it is 
effective was opposed by witnesses 
representing Marcus Dairy, an Order 1 
pool distributing plant operator, and the 
National Farmers Organization (NFO), a 
cooperative association with members 
whose milk is pooled under Order 2. The 
Marcus Dairy witness opposed the 
Association proposal because it would 
attract milk supplies currently pooled 
under Order 1 to Order 2. He stated that 
such a result would be counter to the 
purpose of the order, which is to attract 
milk to the fluid market. The NFO 
representative explained “at the 
cooperative would not object to an 
increase in the fixed transportation 
differential if it were paid only to dairy 
farmers actually shipping milk into the 
1-150 mile zone for Class I use, but that 
not all producers merely located within 
150 miles of the market's center should 
receive the benefit of the proposed 
increase. 

The purpose of the present fixed 
transportation differential is to reflect 
the fixed cost of transportation in the 
Class I for both direct-shipped and 
reloaded milk. The hauling cost analysis 
described by the market administrator's 
representative resulted in a fixed 
hauling cost of 25.87 cents. Therefore, an 
increase in the allowance for this 
component of total hauling costs to 22 
cents will better enable milk to move 
from distant locations to the 
metropolitan area for use in fluid milk 
products. The fixed transportation 
differential should remain at a level 
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slightly below the actual fixed hauling 
cost, however, to avoid 


markets. 

The area over which the fixed 
transportation differential is applicable 
should not be expanded to cover all of 
the area within 150 miles of the market's 
basing points. Contrary to proponent’s 
testimony, there is no evidence that such 
an expansion would encourage greater 
Class I use of milk produced within the 
1-150 mile zones. Producers located 
within 71-150 miles of metropolitan New 
York City would receive a higher blend 
price, but if they shipped milk to plants 
within the 0-70 mile zone they could be 
charged a like additional amount for 
hauling since the fixed hauling reflected 
in the Class I and blend prices would be 
moved out to 150 miles rather than at 70 
miles. 

In addition to failing to have the 
desired effect of attracting nearby 
supplies of producer milk, adoption of 
the proposed expansion of the area 
covered by the fixed transportation 
differential would have a deleterious 
impact on Class I price alignment 
between fluid milk handlers regulated 
under Order 2. Under the present 
location adjustment structure, fluid milk 
handlers included in the area covered 
by the fixed tion differential 
are located at least 70 miles from the 
nearest fluid plant that is 
outside the 1-70 mile zone. The plants in 
the 11-20 and 31-40 mile zones are 
located in New Jersey, or south of the 
metropolitan area, while the next plant 
distant from the basing points is in the 
71-80 mile zone directly north of 
metropolitan New York City at 
Kingston, New York. The fluid milk 
plant nearest to Kingston and inside the 
1-70 mile zone, then, are in the 1-10 mile 
zone, or at least 66 miles away. The 
existence of the fixed transportation 
differential at the 70-mile zone 
apparently has worked well since the 
order was last amended in 1981. 

Establishing a significant price 
difference at 150 miles, instead of 70 
miles from the basing points would 
create a much different competitive 
situation. Fluid plants at 
Menands and Albany, New York, are 
located in the 131-140 mile zone, or 
insi effective area of the 


located in the 161-170 mile zone, outside 





of the area proposed to be affected by 
the fixed transportation differential, but 
only about 30 miles from their probable 
competitors in the 131-140 mile zone. 
The Class I price difference between 
these locations that would result from 
the Association's proposal would be 29.5 
cents per t, or almost 1 
cent per mile. A price difference of 
nearly 30 cents over such a short 
distance clearly would lead to an unfair 
competitive situation and result in 
disorderly marketing. Therefore, the 
fixed transportation differential should 
not be moved to 150 miles from the ~ 
basing points. 

At the hearing, the Dairylea witness 
proposed that the fixed transportation 
differential be incorporated in the 
location adjustment schedule at 180 
miles from the basing points. He 
supported the proposal by stating that 
while the 140-mile distance from Boston 
of the fixed transportation differential 
under Order 1 is appropriate for that 
market, a 180-mile distance from the 
Order 2 market's consumption center 
would include most fluid handlers and 
cover most of the area in which both 
Order 1 and Order 2 handlers procure 
milk. In addition, he stated, most of the 
Order 2 reloading facilities are located 
beyond 180 miles from the basing points. 

The Dairylea modification of the New 
Jersey Milk Industry Association's 
proposal to increase the distance over 
which the fixed transportation 
differential is effective suffers from the 
same defect as the original proposal. 
The record shows that there are 7 fluid 
milk processing plants located outside 
the 171-180-mile zone, and some of 
these plants are located near enough to 
fluid processing plants in the 151-170-_ 
mile zones to result in competitive 
inequities due to Class I price 
differences. For instance, the distance 
from Amsterdam, New York, to Utica, 
New York, is 62 miles. Given a 22-cent 
fixed transportation differential in 
addition to the 5-zone difference in 
location at 2.5 cents per zone, there 
‘would be a 34.5-cent price difference 
between these two locations, or a 
transportation allowance of more than 
5.5 cents per 10 miles, 

The distance between Binghamton, 
New York, and Syracuse, New York, is 
73 miles. There are 8 zones difference 
between the two locations, which would 
make a 20-cent difference in their 
applicable Class I prices when the 2.5- 
cents per 10-mile rate is applied. When 
added to a 22-cent fixed transportation 
differential, the Class I price difference 
between the two locations would 
become 42 cents, or a transportation 


allowance rate of approximately 5.75 
cents per hundredweight per 10 miles. 

Imposition of a 22-cent fixed 
transportation differential at 180 miles 
from the basing points would result in 
price differences at these actual pool 
plant locations that would cover more 
than twice the variable hauling cost of 
milk, and would almost certainly cause 
competitive disruptions for handlers 
whose plants are located just inside and 
just outside of the price break. 

Under both the New England and 
New York-New Jersey orders, the fixed 
transportation differentials serve the 
same purpose of encouraging producer 
milk to move to fluid milk processing 
plants for use in the higher-valued Class 
I preducts. However, the differing 
structures of the two markets are bound 
to frustrate any attempt to incorporate 
the Order 1 location pricing structure in 
Order 2. In the New England marketing 
area, all of the distributing plants are 
located within the first 14 zones and 
most of the supply plants are located 
outside Zone 14. Therefore, any 
producer milk delivered to plants 
located within the first 14 zones, where 
the 22-cent fixed transportation 
differential is applicable, is delivered for 
use primarily in fluid milk processing 
plants. 

In the New York-New Jersey 
marketing area, fluid milk processing 
plants are located throughout the 
marketing area, from the 1-10 mile zone 
to the 231-240 mile zone. Manufacturing 
plants »nd transferring plants are 
located between the 121-130 mile zone 
and the 361-370 mile zone. There is no 
clearcut dividing line between the two 
types of plants, as there is in New 
England. Because producers pooled 
under Order 2 are paid on the basis of 
the zone location of their bulk tank units 
(farm-point pricing) rather than 
according to the location at which their 
milk is delivered, placement of the 22- 
cent fixed transportation differential at 
any zone inside of which there are 
manufacturing plants would tend to 
offset the incentive for producer milk to 
be moved to fluid processing plants in 
the market's center. As noted earlier. 
placement of the differential at just 
about any zone other than its present 
location would cause severe competitive 
disruptions between fluid milk handlers 
in nearby zones. The only other effect of 
changing the fixed transportation 
differential to 150 or 180 miles from the 
basing points would be to enhance by 22 
cents per hundredweight the prices paid 
to producers located within 70-150 or 
70-180 miles of the basing points. If the 
150-mile distance were selected, the 
value of over 17 percent of the producer 
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milk pooled under the order would be 
enhanced. If the differential were moved 
to 180 miles from the basing points, the 
value of 33 percent of the producer milk 
in Order 2 would be subject.to a 22-cent 
higher price. Since the total value of the 
pool would be unlikely to change very 
much, the value of producer milk located 
farther from the metropolitan area : 
would decline by. a comparable amount. 

Therefore, because an expansion of 
the area affected by the fixed 
transportation differential would not 
provide any incentives to increase the 
flow of milk to fluid processing plants 
and would unnecessarily reduce 
payments to producers located outside 
the proposed area, the differential 
should remain effective within the 1-70 
mile zones, at its new higher rate. 

Although the New Jcrsey Milk 
Industry Association proposed that 
adjustments to Class Il prices on the 
basis of location be eliminated, only the 
minus Class II location adjustments 
should be removed from the order. 
(References to Class II location 
adjustments in this discussion also refer 
to Class Ill under the amended order.) 
The Association's witness stated that 
the minus Class HI location adjustments 
allow manufacturing plant operators 
outside the 201-210 mile zone a 
regulated price advantage on the milk 
they use to make Class II products, and 
cause the pool to return to producers 
less than the full value of their milk. 
Furthermore, he stated, elimination of 
the zone differentials on Class II milk 
will result in better price alignment with 
Orders 1 and 4. In the event 3-class 
pricing were to be adopted for the New 
York-New Jersey order, the witness 
testified, there should be no zone 
differentials on either Class Il or Class 
Ill milk. 

The Association's proposal to 
eliminate Class fl location differentials 
from the order was supported by 
Oneida-Lewis Milk Producers, Leprino 
Foods Company and Dietrich's Milk 
Products, Inc. The witnesses supporting 
the proposal testified that milk used in . 
manufactured dairy products should be 
priced uniformly between ofders to 
maintain inter-order competitive equity. | 

Elimination of the Class II location 
differentials was opposed by Dairylea 
Cooperative, Inc., Kraft, Inc., and 
Friendship Dairies, Inc. The Kraft, Inc., 
witness stated that the purpose of the 
Class I location differentials is to 
encourage manufacturing handlers to 
locate their plants in the market's outer 
zones and encourage milk produced in 
the inner zones to move to fluid 
processing plants. He testified that 
without minus Class Il location 
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zones helps to cover the transportation: 
cost of manufactured products. 

The witness representing Friendship 
Dairies, Inc., opposed elimination of the 
Class II location differentials on the 
basis that such an action would enable 
fluid milk handlers to use supplies of 
milk close to the market's center for 
manufactured products while reaching 
further into the milkshed for Class I 
milk. The Dairylea representative stated 
that elimination of the Class HI location 
differentials would disrupt the alignment 
of Class II milk prices between Order 2 
and Order 4. As a remedy, he suggested 
that the 6-cent Order 4 direct delivery 
differential, applicable to all producer 
milk delivered to locations within 55 
miles of Philadelphia, Pennsylvania, be 
changed to apply only to milk delivered 
for Class I use. 

Most of the concerns relating to 
elimination of the Ciass II location 
differentials can be addressed by 
eliminating only the minus adjustments. 
Since the price of Class Il (and Class III) 
milk used inside the 201-210 mile zone 
would still increase for locations closer 
to the metropolitan area, manufacturing 
plant operators would still have an 
incentive to locate their operations in 
the market's outer zones. At the same 
time, maintaining plus location 
differentials on Class II and Class III 
milk used inside the 201-210 mile zone 
will encourage the use of close-in 
supplies in fluid products instead of 
manufactured products. The plus Class 
II and Class Ill location adjustments will 
also assure price alignment between 
Orders 2and4formilkusedin 
manufactured products. The notice of 
hearing contained no proposal to amend 
the Order 4 direct delivery differential to 
apply only to milk used in Class I, and 
there is.no information in the record of 
this proceeding upon which to base such 
a change. Therefore, it is appropriate to 
retain the portion of the Order 2 location 
adjustment schedule that assures that 
prices for Class Ii (and Class III) milk 
used at plants in the vicinities of New 
York City and Philadelphia will not 
place the handlers of either order at a 
competitive advantage or disadvantage 
with handlers regulated under the other 
order. 

The argument that the minus Class. II 
location differentials are necessary to 
maintain competitive equity between 
manufacturing operations in the areas 
outside the 201-210 mile zone and those 
inside the 201-210 mile zone is not 


persuasive. Locations inside the 201-210 
mile zone will still be subject to higher 
prices for milk used in Class II and 
Class Ill. At any rate, Class Il and Class, 
Ill products are generally distributed 
over a much wider geographical area 
than are fluid milk products. The 
national nature of competition between | 
handlers manufacturing Class III 
products, and the regional nature of 
competition between handlers 
manufacturing Class II products, 
dictates that milk used in those products 
be subject to comparable prices. 

Although Class II prices under the 
nearby Western New York Marketing 
Area are currently 5 cents lower than 
Order 2 Class Il prices, this difference 
should not result in any severe 
competitive problems for Order 2 
handlers. The volume of milk pooled 
under the Western New York order is 
only slightly more than 10 percent of the 
volume pooled under Order 2, with a 
corresponding percentage of milk used 
in Class Il. Determining the provisions of 
Order 2 on the basis of the provisions of 
an order regulating marketing within a 
much smaller marketing area would be 
unreasonable. 

The addition of 13 cents to the Class I 
price difference between the 201-210 
and 1-10 mile zones would result in a 
$3.27 Class I price at the 1-10 mile zone 
instead of the current $3.14 Class I price 
unless the Class I price differential at 
the 201-210 mile zone is changed. 
Because it is important that the Class I 
price at the 1-10 mile zone not disrupt 
price alignment between Order 2 and . 
Order 4, the Order 2 Class I price 
differentia} at the 201-210 mile zone 
should be reduced from $2.55 to $2.42. 

The current Class I price differential 
effective to handlers located within 55 
miles of Philadelphia and regulated 
under Order 4 is $3.09, including the 6- 
cent direct delivery differential under 
that order. The nearest Order 2 basing 
point to Philadelphia is Elizabeth, New 
Jersey, 76 miles from Philadelphia. If the 
Order 2 Class I price differential were 
not reduced to compensate for the 
increased transportation allowance, the 
Order 2 Class I price differential at the 
21-30-mile zone would be $3.22. The 
same location 21 miles south of 
Elizabeth, New. Jersey, would be within 
55 miles of Philadelphia, and subject to 
a $3.09 Class I price differential under 
Order 4. A 13-cent Class I price 
difference certainly would effect 
competitive relationships between 
handlers similarly located, and could : 
cause fluid milk handlers to adopt 
changes in their operations that would - 
assure them regulation-under Order 4 = - 
rather than under Order 2. The loss of 


handlers with large volumes of Class 1. . 
ram ae ay een 
impact on the blend prices paid to 
producers hassel ispetietindes: 
Order 2. 

A reduction of 13 cents in the Class 1 
differential at the 201-210-mile zone wiil 
result in the present Class I . 
price differential of $3.14 at the 1-10- . 
mile zone. In addition, the Class I price 
differential at the 21-30-mile zone would 
be $3.09, or the same price that would be 
effective at.a similar location under 
Order 4, A 10-cent increase in the Order 
1 Class I differential was proposed by 
an Agri-Mark witness to assure 
continued alignment between Order 1 
and Order 2. Failure to increase the 
Class I price level at the Order 2 1—-10- 
mile zone would make 
change in the Order 1 Class I price 
differential. 

A proposal by the Dairy Institute of 
New York to allow pool transportation 
credits to handlers located inside the 1— 
10-mile zone should not be adopted. The 
proposal would allow tion 
credits to be paid out of the pool to 
handlers in metropolitan New York City 
to compensate them for additional 
transportation and other costs the 
Institute's witness stated are incurred in 
moving milk into the 1-10-mile zone. The 
amounts of the proposed credits, as 
modified at the hearing, are 7.5 cents for 
locations in the Bronx and Westchester 
County, 15 cents in the rest of New York 
City and Nassau County, and 25 cents in 
Suffolk County. The witness described 
these areas as heavily populated and 
congested, and stated that the cost of 
hauling milk within the areas proposed 
to be affected by pool credits is inflated 
by additional costs for insurance, taxes, 
laber, distribution costs and bridge tolls. 
He complained that handlers in the 


nearby handlers also located with the 1- 
10-mile zone but subject to lower costs — 
in procuring milk. 

The pool transportation credit was 
opposed by a number of handlers and 
an individual dairy farmer. Most of 
those commenting opposed the addition 
of such credits on the basis that they 
would reduce the blend price paid to 
producers. In addition, witnesses for 
Marcus Dairy, a distributing plant 
operator regulated under Order 1, and 
Farmland Dairies, Inc., an Order 2 
handler, commented that adoption of the 
credits would create a trade barrier in 





not fo their competitors located just... . 
would be effective.. The Farmland 
witness added that deliveries of milk to 
northern New Jersey locations also 
involve unique transportation costs, 
since that area is highly congested, there 
are detours for bridges under repair, and 
toll costs apply in moving milk into 
northern New jersey-as well as into 
New York City. He also pointed out that 
produces would pay not.only once for - 
transporting milk te the metropolitan 
area, but would pay a second time- 
through the reduction of their blend 
prices as a result of the proposed pool 
credit. The witness proposed that a 
direct delivery charge be imposed on all 
milk received at the locations specified 
in proponents’ proposal, at the same 
rates proposed by proponent. Witnesses 
for Dietrich’s Milk Products, Inc., and 
National Farmers Organization also 
commented that if higher costs are 
incurred in supplying a particular area 
of the market, those extra costs should 
be reflected in addition to the Class I 
price paid by handlers located in that 
area instead of being reduced through 
deductions from. preducer returns. 

A witness representing Friendship 
Dairies, Inc., pointed out that the 


of transporting milk into the city. A 
dairy farmer who testified stated that 
additional costs to handlers should be 
covered by the marketplace, and not = 
producers. 

Witnesses for two cooperatives 
associations, Dairylea Cooperative, Inc., 
and Oneida-Lewis Milk Producers, 
testified that the proposed pool 
transportation credit had merit and 
should be considered. The Dairylea 
witness noted that the order currently 
ignores the extra cost of moving milk 
beyond the basing points, and that those 
extra costs should be considered. The 
Oneida-Lewis Milk Producers witness 
observed thet cooperatives selling milk 
to the metropolitan area would benefit 
from such sales, while cooperatives 
which do not move their milk into the 
city for fluid use would still have to bear 
some of the cost of supplying the fluid . 
ma: 2 

The proposed metropolitan-area pool 
transportation credit should not be 
incorporated in the New York-New 
Jersey milk order. Establishing such a 


credit on the additional costs.of moving - - 
bulk milk inside the basing points of the - 


metropolitan area. would not be 
appropriate. If the order were to be 
changed to incorporate additional 
transportation costs te handlers located 
within a particular area, such a change 
would more logically be made by ~ 
increasing transportation allowance 
between the market's production areas 
and those destinations with which the 
higher costs are associated. 

Proponent's assertion that they are 
competitively disadvantaged by having 
a pay the same price for Class I milk as 
other handlers located within the 1-10- 
mile zone is not credible. The extra 
costs incurred in moving packaged milk 
into the metropolitan area by handlers 
located just outside the proposed pool 
credit zones would be the same extra 
costs referred to by proponents in 
support of the proposed pool 
transportation credit. Furthermore, the 
cost of moving packaged milk is 
generally higher than the cost of moving 
bulk milk and therefore would cause 
proponent's competitors to be subject to 
higher costs than proponent's for milk 
distributed within the metropolitan area. 

The additional costs cited by 
proponents that exceed increased 
transportation costs, such as higher 
costs of labor and insurance at : 
metropolitan locations, are not expenses 
that should be deducted from producer 
returns. Such costs are part of a 
handler’s expense of continuing in 
business at a particular location and 
would more appropriately be recovered 
in prices charged to consumers for 
processed milk. 

Although proponent’s arguments and 
data in support of a pool credit would 
justify increases in the transportation 
differentials effective at locations within 
the New York City metropolitan area, 
the record does not reflect just what 
those increases should be. Proponent 
witness amended the original proposal 
by increasing the proposed rates of the 
pool transportation credit significantly 


. (by at least 50 percent). Aside from the 


costs of bridge tolls and mileage from 
Hackensack (the basing pcint 


. characterized as the nearest to the 


milkshed for the metropolitan area), it is 
unclear just what costs are intended to 
be covered by the proposed pool credit. 
It is also unclear whether all bulk milk 
moves through the vicinity of - 
Hackensack to reach metro-area 
handlers, or if the distance of the 
metropolitan plants from some other 


- basing point(s) should also be 


considered. Accordingly, neither poo! 
transportation credits nor additional 
transportation differentials for New. 
York City locations should be adopted. 
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b. Order 1. Proposals to change the 
zone designation of portions of Fairfield 
and New Haven Counties, Connecticut; 
should not be adopted. Marcus Dairy, a 
proprietary handler pooled under the 
New England milk order and located at 
Danbury, Connecticut, proposed that 
locations in Fairfield County, 
Connecticut, that are within-15 miles of 
the New York-Connecticut border ard - 
north of the towns of Wilton, Weston, 
Easton and Trumbull, be redesignated. - 
from Zone 5 to Zone 10. Such action 
would result in a 12.5-cent per 
hundredweight reduction in the price 
Marcus Dairy would be obligated to pay 
for producer milk used in Class L. The 
blend price paid to dairy farmers 
delivering milk to Marcus Dairy would 
also be reduced by 12.5 cents per 
hundredweight on ail of their deliveries 
to Danbury. 

The ‘Marcus Dairy witness stated that 
the distance from Danbury, Connecticut, 
to Boston, Massachusetts, is 165 miles 
and that Danbury therefore should be in - 
Zone 17 rather than Zone 5. He 
characterized the proposed change to 
Zone 10 as a compromise. The handler 
advocated adoption of the proposal on 
the basis that Danbury is not.really 
close to any population centers, and 
must distribute packaged milk over a 
distance of 30 to 60 miles to reach the 
closest population areas. He testified 
that, in contrast, milk travels only a 
short distance of 80 miles-or so from 
farms to reach the plant. The witness 
argued that because Danbury is located 
relatively close to its production area, 
but not within a major population 
center, Danbury should be considered, 
and priced as, a country location. 
Further, the witness testified, earlier 
decisions that resulted in a Zone 5 
designation for-the Danbury location 
assumed that bulk milk moves solely 
from west to east. He stated that a lot of 
the milk pooled under Order 1 also 
moves from north to south. 

The Marcus Dairy representative 
testified that approximately 50 percent 
of its producer milk receipts are-from its 
own independent producers, located 
primarily in eastern New York State, 
with the other half of the handler’s milk 
supply obtained from Eastern Milk 
Producers Association and the National 
Farmers Organization, two cooperative 
associations. He‘expressed little 
concern that reducing prices paid to - 
producers by 12.5 cents per 
hundredweight would create-any 
problems in attracting an adequate 
supply of milk to the Danbury Jocation. 
The-witness stated that the:Order 1 
blend prices paid:-by: Marcus Dairy to its * 
producers represent 4 premium over. - 
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prices paid to Order 2 producers located 
in the same area as. Marcus Dairy’s 
producers. He indicated that it is 
possible that milk procured for the 
Danbury plant might continue to require 
peyments in excess, of the Order 2 price 
if the Order 1 price at Danbury were 
reduced, but stated that the existence of 
such premiums. depends on variable 
supply and demand conditions. 

Opposition to the Marcus Dairy 
proposal was widespread. The National 
Farmers Organization representative 
opposed the proposal! because of its 
negative impact on prices paid'to: . 
producers. A witness for Agri-Mark 
stated that adoption ofthe proposal . 
‘would have an adverse effect on price 
alignment between handlers regulated 
under Order 1. A Dairylea witness 
stated that the same Class I price should 
prevail at Danbury under both Order 1 
and Order 2 to assure price alignment 
since Marcus Dairy is soliciting 
customers in the Hudson Valley in 
competition with Order 2 handlers. A 
witness for Farmland argued that 
adoption of the proposal would distort 
price alignment between. Order 1 and 
Order 2 handlers by reducing the cost of 
milk to Order 1 handlers.competing with 
Order 2 handlers, A brief filed on behalf 
of the New York Dairy Industry Institute 
noted that, contrary to claims by the 
Marcus witness that the plant location is 
more of a country location than a city 
location, Danbury is part of the New 
York Metropolitan Area designated by 
the Census Bureau, and should be 
considered as part of that contiguous 
heavily populated area. 

As in the previous instances in which 
representatives of Marcus Dairy have 
argued that Danbury, Connecticut, 
belongs in a lower-priced zone, the 
proposal to change the zoning of a very 
small portion of Fairfield County from 
Zone 5 to Zone 10 should be denied. 
Proponent has produced no new 
arguments or evidence that would 
warrant changing a decision that was 
issued in 1981 and re-examined in 1983 
{in decisions of which official notice 
was taken in the record of this 
proceeding). Contrary to proponent's 
assertion that the previous decisions did 
not recognize that a large share of the 
market's producer milk moves from 
north to south, as well as from west to 
east, that fact is a prominent feature of 
both prior decisions. Before 1978, ail of 
Connecticut, Massachusetts (except - 
Berkshire County) and Rhode-Island 
were included in a single price zone. A 
key finding in a 1978 decision on 
. location pricing in Order 1 was that New 

York State,(west of Boston/Providence) 
. was becoming a significant source of 


production pooled under the New 
England order, in addition to production 
from Vermont (northiof Boston/ = : 
Providence). The decision concluded - 
that the shift in the market's production 
area should be reflected in price. 
adjustments westward as well as 
northward. 

According to the 1983 decisions, 
which incorporated part of the 1978 
decision, “Western Connecticut was 
established as a lower-priced zone than 
Boston/Providence because ‘as the 
market shifts.to greater dependence on 
supplies of milk 0 New York, it will 
become increasingly important to 
maintain a high enough price in the 
eastern consumption areas to attract 
this milk-from beyond the consumption 
centers in the western portions of 
Connecticut and Massachusetts’ (43 FR 
45523). Greater downward price 
adjustments were found necessary for 
western Massachusetts as that area was 
closer than western Connecticut to the 
Vermont production area, as well as 
being much nearer than Boston/ 
Providence to New York. There is no 
evidence in the present record to 
support a conclusion that the price 
difference between western Connecticut 
and Boston/Providence is not great 
enough to attract needed supplies of 
milk from beyond western Connecticut 
and Massachusetts to Boston/ 
Providence.” (48 FR 29528) 

Although the percentage of milk 
produced in New York and pooled under 
the New England order has increased 
since 1981, the source of the New York 
milk in Order 1 has continued to shift to 
the north and west. Order 1 milk 
production from the eastern tier of 
counties on the border of New York 
State with Connecticut and 
Massachusetts declined by 23 percent 
from 1981 to 1987. At the same time, the 
amount of milk produced in New York 
counties located west of the eastern tier 
of counties and north of Delaware, 
Greene and Columbia Counties, and 
pooled under the New England order 
was 3 times greater in December 1987 
than in December 1981. It is apparent 
from this shift in the production area for 
Order 1 that the New York State milk 
supply for New England handlers is 
increasingly coming from greater 
distances to the north and west of the 
New England market. Also during the 
time period of 1981 to 1987, milk : 
production declined in every 
Connecticut county, for the state as a 
whole, and as a percentage of the total 
production pooled under Order 1. 

These trends of declining production 
in the areas nearest Danbury make the - 
argument that Denbury is a “country” * - 


BEST COPY AVAILABLE 


Se ee eee 
producing area even less persuasive 
than it has been in earlier proceedings - 
dealing with this issue. As ‘stated in the 


has been oe = wee aap ; 
center in the sense o: largest 
city in the heavily populated area of 
southwestern Connecticut. Hartford is, 
however, not located in the center of the 
area, but at its northeast corner. 
According to the 1980 census, Fairfield 
County, in which Danbury is located, is 
the second most populous Connecticut 
county, after Hartford County, by only a 
very small margin. New Haven County, 
located between Fairfield and Hartford 
Counties, falls in third place by less than 
50,000 people. Southwestern Connecticut 
is, as one witness described it, a fairly 
contiguous metropolitan area, and 
plants throughout southwestern 
Connecticut must compete for milk - 
supplies produced in ‘country’ locations 
in Vermont and New York where the 
bulk of the market's milk supply is 
produced.” (48 FR 29528) 

A proposal by the Dairy Institute of 
New York to increase the Class I price 
at locations in the Connecticut counties 
of Fairfield and New Haven by changing 
the zone designation from Zone 5 to 
Zone 4 also should not be adopted. The 
Institute’s witness predicated support 
for the proposal upon adoption of a 
proposed amendment to the Order 2 
location adjustment schedule. As 
proposed, that amendment would have 
resulted in a nearly 12-cent increase in 
the Order 2 Class I price at the Danbury, 
Connecticut location. This increase 
would have caused a significant change 
in the Class I price relationships of 
Order 1 and Order 2 at Danbury. 
However, the Institute's proposal did 
not take into account the need to reduce 
the Order 2 Class I differential at the 
201-210 mile zone in order to maintain 
inter-order price alignment between 
New York City, Philadelphia and 
Boston. Because the Class I differential 
at the 201-210 mile zone would be 
reduced as a result of this decision in 
order to avoid significant Class I price 
increases under Order 2 at the 1-10 mile 
zone, the Class I price differential for 
the Order 2 41-50 mile zone will not be 
increased by 11.8 cents, but will be 
reduced by 1.2 cents. The amount of this 

in the difference between the 
Order 1 and Order 2 Class I price 
differentials in western Connecticut 
should result in no significant price 
misalignment. Therefore, the proposal to 
change the currently ee Zone 5 
to Zone 4 is denied. 
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ie zone cme etene plant located 
outside the specific zones previously 
listed should be determined on the basis 
of its highway mileage from Boston. In 
this area encompasses the 
territory north and west of the zones 
specified. Since plants located outside 
the specified zones are generally on a 
direct line between the major production 
and consumption areas, they should be 
zoned on a straight mileage basis” (46 
FR 55876). However, the order language 
accompanying that decision failed to 
implement completely the intent of the 
decision. , the language in 
§ 1001.52 providing for the computation 
of location adjustments at 
Massachusetts plants located outside 
the designated zones on the basis of 
their mileage from Boston should be 
included at this time. 

The January 1, 1982, amendments also 
omitted Warren Township in Worcester 
County, Massachusetts, from the 
definition of Zone 5. Geographically, 
Warren Township is situated in the 
middle of the Zone 5 territory in 
Massachusetts. There are no milk plants 
in Warren Township that would be 
affected by inclusion in Zone 5, but the 
territory obviously should be included in 
that zone. Therefore, the definition of 
Zone 5 is amended to include Warren 


receipts of pool 
milk. The New England order (Order 1) 
should be amended to allow producer- 
handlers to buy milk that is diverted to 
their plants directly from the farms of 
producers by cooperative association 
bulk tank handlers or by pool plant 
operators. 

Generally, producer-handlers have 
been granted an exemption from the 
pricing and pooling provisions of 
Federal milk orders at least partially on 
the basis that they not purchase milk 
from other dairy farmers. Under the 
present Order 1 provisions, producer- 
handlers may supplement the milk 
produced on their own farms only with 
receipts of fluid-milk products that are 
transferred to them from pool plants. 
This limitation on receipts by producer- 
handlers, which has been in effect under 
Order .1 since the inception of the 
merged order for the New England 
' market on April 1, 1976, was provided to 
nee eee 


fess than 4.300 pounds of 
milk per dey) mey buy limited 
amounts from pool plants. Purchases by 


larger operators may not exceed 2 
percent of the milk produced on their 
own farms. 

The proposal to allow producer- 
handlers to buy direct-shipped milk by 
diversion from pool handlers was 
advanced by Brookside Farm Dairy 
(Brookside), a small Order 1 producer- 
handler who is located in the vicinity of 
Westminister, Massachusetts. The 
Brookside spokesman modified his 
proposal as published in the hearing 
notice to allow cooperative associations 
and pool plant operators to divert 
producer milk to the plants of producer- 
handlers. He testified that allowing such 
handlers to deliver milk to producer- 
handlers directly from the farms of 
producers, rather than requiring the milk 
to be received at pool plants and then 
transferred to the plants of the producer- 
handlers, would eliminate costly plant 
handling and uneconomic milk 
movements. 

Brookside'’s witness testified that 
certain aspects of marketing milk under 
Order 1 have changed over the years. In 
the past, he stated, milk picked up and 
delivered in cans from producers’ farms 
was received at numerous country 
receiving and transfer plants that were 
used to assemble distant milk supplies 
for shipment to city bottling plants. The 
witness testified that milk needed to be 
moved in this way to establish accurate 
weights and butterfat tests for payment 
purposes. According to the witness, the 
widespread use of farm tank calibration 
charts and on-farm sampling have made 
it possible to establish weights and tests 
for each farmer's milk at the farm. In 
addition, he said, bulk tank hauling has 
resulted in the closure of many of the 
smaller country plants where milk was 
assembled and reloaded. The witness 
contended that the closure of these 
plants, combined with the trend toward 
fewer and larger processing plants, has 
limited his access to supplemental fluid 
milk products which he occasionally 
needs to satisfy his customer's demand 
in excess of his production. 

The witness testified that, in effect, 
there is now only one plant from which 
he may buy supplemental milk. To so 
do, he said, he must pay to have small 
amounts of milk moved 75 miles, even 
though at least three milk trucks picking 
up the milk of individual farmers go by 
his farm each week. The witness stated 
that he is charged about $.70-$1.00 per 
hundredweight more for his 
cupplespental milk receipts because they 
must be moved through transfer — 


(Agri-Mark), a 
cdupinitinnaaepibelianal tiles 


transfer plant also causes the milk's 
quality to deteriorate because it takes 
longer to deliver the milk and the milk is 
pumpted two more times.than it would 
be if it were delivered directly to his 
plant. 

The record evidence on this issue was 
limited to the infomnation presented at 
the hearing by proponent (Brookside) 
and a statement of support for the 
proposal by Agri-Mark, a cooperative 
that supplies approximately half of the 
producer milk for the Order 1 market. 
There was no opposition to the 
proposed change. 

The changes proposed by Brookside 
to allow producer-handlers to receive 
their supplemental milk needs by 
transfer or diversion should be adopted. 
These changes should eliminate costly 
plant handling and uneconomic milk 
movements without changing the total 
amounts of milk that such operators 
may buy. 

Changing the way in which Order 1 
handlers may supply supplemental milk 
to producer-handlers will not affect the 
marketwide pool because the milk will 
be classified in Class I regardless of 
whether it is moved by diversion or by 
transfer. Classifying all such milk 
movements in Class I compensates 
producers for carrying the necessary 
reserve milk supplies associated with 
such deliveries. Accordingly, it is 
appropriate to allow producer-handlers 
to receive milk that is moved directly 
from the farms of producers by pool 
plant operators or by cooperatives 
handling bulk tank milk up to the 
applicable limits specified on such 
purchases under Order 1. 

6. Charges on overdue accounts. The 
New England order (Order 1) should be 
amended to eliminate the postmark date 


‘as a basis for determining whether 


handler payments to the producer- 
settlement fund have been made on time 
and thus are not subject to late payment 
charges. 

Order 1 currently provides that 
handler payments which are received by 
the market administrator after the 20th 
day of the month in envelopes that are 
postmarked on or before the 18th day of 
such month shall be deemed to have 
been received by the 20th and paid on 
time. Therefore, payments mailed and 
postmarked by the 18th are not subject 
to late-payment fees regardless of when 
they are received by the market 
administrator. 

The proposal to eliminate use of the © 
postmark date for the purpose of 
such determinations was advanced by 
Agri-Mark, Inc. 

farmers 


who supply nearly half of the producer 
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milk for the Order 1 market.A . . ; 
spokesman for the proponent 
cooperative testified that unless the 
market administrator has received all of 
the money due from handlers to pay 

_ their obligations to the producer- 
settlement fund by the 20th, he is unable 
to carry out certain of his assigned 
administrative duties. First, he is unable 
to. effectuate marketwide pooling by 
making the required payments due to 
handlers from the producer-settlement 
fund on the 20th because he cannot be 
sure when moneys will be paid into the 
fund by the handlers from whom 
moneys are due. Second, he is not 
certain that payments which have not 
been received by the 20th will be 
considered past due and subject to late- 
payment charges, because they may 
have been mailed on the 18th but not 
received by the 20th. 

The Order 1 market administrator 
supported the Agri-Mark proposal. He 
testified that the postmark deadline 
causes him administrative problems that 
are associated with clearing the pool. 
He also claimed that the mailing 
deadline causes enforcement problems 
that are unnecessarily burdensome in 
determining whether a handier’s 
payment is late and thus subject to late- 
payment charges. He claimed that 
elimination of the mailing deadline, as 
Agri-Mark proposed, would greatly ease 
the performance of his administrative 
duties. 

The market administrator further 
testified that when the mailing deadline 
was adopted under Order 1, it was 
reasonable to expect first-class mail to 
be delivered to the market administrator 
in two days from any location within the 
marketing area. Because of this, the 
administrative problems associated with 
enforcing the late-payment provisions 
and clearing the pool essentially were 
non-existent. He took the position that 
since two-day mail delivery can no 
longer be counted on, and faster and 
more efficient methods of payment are 
available to handlers, the postmark 
deadline should be deleted from the 
order provisions. 

The record evidence on this issue was 
limited to the testimony offered by a 
witness for proponent and a supporting 
‘statement by the market administrator. 
There were no.opposing views 
presented at the hearing.or in briefs. . 

The uncontested Agri-Mark proposal 
to cease consideration of the postmark 
date in deciding whether handlers have 
made their producer-settlement fund 
payments on time should be adopted. 
This change will facilitate the 
administration of the order.along the 
lines that were specifically addressed in 


testimony presented. by. proponent and 
the market administrator. 

Elimination of the postmark date 
should encourage handlers to pay their 
pool obligations, which are due and 
payable by the 18th and subject to late 
changes if they are not received by the 
market administrator by the 20th, more 
promptly. To assure that their payments 
are received on time and not subject to 
late charges, handlers are likely to rely 
more often on the latest technology in 
making their payments (electronic bank 
transfers of money). These changes 
should speed up the flow of money to 
the producer-settlement fund and enable 
the market administrator to make the 
required payments from the producer- 
settlement fund by the specified 
deadline on the 20th. It.also should 
make it easier for the market 
administrator to enforce the late 
payment provisions by removing the 
need to check postmark dates on 
envelopes containing handler payments. 

Under the amended Order 1 
provisions concerning late payments, 
handlers will be required to pay their 
producer-settlement fund obligations for 
the month, in addition to any 
adjustments resulting from the 
verification of their reports and 
payments for prior months, on or before 
the 18th day of the month. If these 
payments have not been received by the 
market administrator by the close of 
business on the 20th, they will be 
subject to late charges. Any such unpaid 
handler balances will be increased by 1 
percent on that date and on the same 
day of each succeeding month until they 
are paid. The 1 percent increases in 
ensuing months will apply to unpaid 
account balances of handlers at close of 
business on the 20th, and will include 
any previously assessed late payment 
fees. 

9. Pricing diverted producer milk. The 
Middle Atlantic order (Order 4) should 
be amended to provide that producer 
milk diverted from a pool plant to 
another plant (pool or nonpool) should 
be priced at the location of the plant 
where the milk being priced is received. 

Under the current provisions of Order 
4, diverted producer milk is priced at the 
logation of the plant from which the milk 
is diverted, and where it is normally 
received. However, if lower adjusted 
prices apply at the location of the plants 
where the diverted producer milk is 
actually received, the milk is priced at 
the location of the plant to which 
diverted and the lower location values 
for such milk are credited to producers. 

This pricing procedure for diverted 
milk has been provided under Order 4 
since the inception of the Middle 


Atlantic order on August 1, 1970. It was 
adopted to discourage 
plant handlers from associating as much 
milk as possible with city distributing 
plants and then regularly receiving the 
milk at the manufacturing plants as 
diverted milk. When the milk is priced 
at the city plant from which the milk is 
diverted, distant producers receive the 
uniform prices that apply at city plants 
when in fact their milk usually is 
to a nearby manufacturing plant. The 
current pricing technique of assigning 
the lower of the prices applicable at the 
divertee or divertor plant to diversions 
of producer milk was provided to insure 
that the pool would not subsidize the 
costs of transporting milk when, in fact, 
such costs were not incurred. 
‘Pennmarva Dairymen's Federation 
(Pennmarva), an organization of 
cooperative associations that supply 
about 90 percent of the market's milk, 
proposed that the present method of 
pricing Order 4 diverted producer milk 
be changed. The witness for proponent 
claimed that the change is needed 
because milk is diverted from pool 
plants in various lower-priced zones, 
resulting in non-uniform pricing of Order 
4 diverted milk at a number of nonpool 
plants. By pricing diverted milk at the 
location of the nonpool plant where the 
milk is received as Pennmarva proposes, 
uniform prices for diverted producer 
milk will apply at ¢ given nonpool plant 
location. 

In support of its proposal, 
Pennmarva's witness cited examples in 
which different prices apply to diverted 
producer milk that is received at the 
same nonpoo! plant. Under the current 
order provisions, producer milk that is 
diverted from a pool plant in Sunbury, 
Pennsylvania, subject to a location 
adjustment of minus 19.5 cents, to a 
nonpool plant at Reading, Pennsylvania, 
subject to a location adjustment of 
minus 9 cents, is priced at the plant from 
which diverted because the location 
value for milk at the divertor pool plant 
is lower than at the nonpool plant 
receiving the milk. Conversely, if the 
milk is diverted to the nonpool plant at 
Reading from a pool plant in the base 
zone at Fort Washington, ania, 
the milk would be priced at the location 
of the nonpool plant to which the milk is 
diverted because a lower location value 
for milk applies at the receiving nonpool . 
plant than at the diverting pool plant. 

Pennmarva's witness contended that 
the order provisions for pricing diverted 
producer milk do not reflect current 
marketing conditions in the Order 4 
market. In the past, he stated, the 
market's excess milk 


supplies 
_ associated with city distributing plants 





generally were disposed of at distant 
manufacturing plants in the market's 
outlying t areas, where 
lower location values for milk apply. 
However, the 1975 expansion of the 
Order 4 marketing area resulted in the 
full regulation of several fluid milk 
processing plants in the Harrisburg, 
York and Lancaster areas of 
Pennsylvania. The supplies of milk that 
are not needed for bottling purposes at 
these plants are sometimes disposed of 
at nearby manufacturing plants located 
closer to the Order 4 market center 
pricing points than the Class I plants 
from which the milk is diverted. Under 
the order’s current location pricing 
provisions for diverted milk, the greater 
location values at the closer-in 
manufacturing plants where the milk is 
- received are not reflected in the returns 
to dairy farmers. Pennmarva contended 
that such a pricing penalty does not 
facilitate the orderly disposition of the 
market's reserve milk supplies. 

The Pennmarva proposal to price all 
milk diverted to nonpool plants at the 
location of the plant at which the milk is 
actually received should be adopted. 
There was no opposition to the 
proposed change, either at the hearing 
or in briefs. The testimony on this issue 
is limited to the data and arguments 

presented by proponent in support of its 
eae at the hearing and in briefs. In 
addition, a statement was made at the 
hearing in support of the vor seme by the 
operator of a nonpool manufacturing 
plant at Reading. 

The Order 4 market structure and the 
operating practices of handlers have 
changed considerably since 1970 when 
this method for pricing diversions was 
adopted. There are fewer but larger fluid 
milk plants. Also, the larger plant 


Tuesday through Thursday. Because of 
these changes, greater reserve milk 

are now associated with the 
Order 4 market. Therefore, it is even 
more important now than in the past 
that the order provisions facilitate the 
orderly disposition of the market's milk 
supplies which exceed the needs of such 
Class I bottlers. 

The order's location pricing provisions 
recognize the greater value of milk at 
plants in or near the principal 

centers in the marketing area 
than at other plant locations. In view of 
the location value of milk, it is 


received at a single nonpool r.Jant for 
manufacturing the same month, 
depending on the location of the plant 
from which it is diverted. 


Although the Pennmarva proposal 
addressed only the pricing of diversions 
from pool plants to nonpoo! plants, all 
diversions from a pool plant to another 
plant (pool or nonpoo!) should be priced 
at the location of the plant where the 
milk being priced is received. Under the 
present provisions of Order 4, the same 
location pricing provisions apply to 
diversions to pool plants and nonpool 
plants. As discussed earlier, the current 
method of pricing diverted milk can 
result in different Class I and uniform 
prices applying to producer milk 
diverted to the same pool plant from 
pool plants located in various lower- 
priced zones during the same month. 
The proposed amendment should be 
applied to diversions to pool plants as 
well as to diversions to nonpoo! plants 
to remove the possibility of any such 
pricing inconsistencies. 

Pennmarva asked that its pricing 
proposal for diverted milk be dealt with 
on an expedited basis so that the 
decision on this matter would not be 
delayed until all of the more 
controversial and non-technical issues 
are decided. It is evident that the 
situation of non-uniform prices for 
producer milk diverted to pool and 
nonpoo! plants has existed for several 
years. Hence, there is no basis to 
conclude from the information presented 
on this record that the pricing 
inconsistencies are resulting in 
disorderly marketing to such an extent 
that this matter needs to be dealt with 
on an emergency basis. Accordingly, 
proponent's request for expedited action 
is 


Rulings on Proposed Findings and 
Conclusions 


Briefs and proposed findings and 
conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were 
considered in making the findings and 
conclusions set forth above. To the 
extent that the suggested findings and 
conclusions filed by interested parties 
are inconsistent with the findings and 
conclusions set forth herein, the 
requests to make such findings or reach 
such conclusions are denied for the 
reasons previously stated in this 
decision. 

General Findings 

The findings and determinations 
hereinafter set forth supplement those 
that were made when the New England, 
New York-New Jersey, and Middle 
Atlantic orders were first issued and 


ratified and confirmed, except where 
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they may conflict with those set forth 
herein. 

(a) The tentative marketing 
agreements and the orders, as hereby 
proposed to be amended, and all of the 
terms and conditions thereof, will tend 
to effectuate the declared policy of the 
Act; 

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the marketing areas, and the 
minimum prices specified in the 
tentative marketing agreements and the 
orders, as hereby proposed to be 
amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(c) The tentative marketing 
agreements and the orders, as hereby 
proposed to be amended, will regulate 
the handling of milk in the same manner 
as, and will be applicable only to 
persons in the respective classes of 
industrial and commercial activity 
specified in, a marketing agreement 
upon which a hearing has been held. 


Recommended Marketing Agreements 
and Order Amending the Orders 


The recommended marketing 
agreements are not included in this 
decision because the regulatory 
provisions thereof would be the same as 
those contained in the orders, as hereby 
proposed to be amended. The following 
order amending the orders, as amended, 
regulating the handling of milk in the 
New England, New York-New Jersey 
and Middle Atlantic marketing areas is 
recommended as the detailed and 
appropriate means by which the 
foregoing conclusions may be carried 
out. 

List of Subjects in 7 CFR Parts 1001, 1002 
and 1004 

Milk marketing orders, Milk, Dairy 
products. 

1. The authority citation for 7 CFR 
parts 1001, 1002 and 1004 continues to 
read as follows: 


: Secs. 1-19, 48 Stat, 31, as 
amended; 7 U.S.C. 601-674. 


PART 1001—MILK IN THE NEW 
ENGLAND MARKETING AREA 


2. Section 1001.5 is revised to reaa as 
follows: 


§ 1001.5 Distributing piant. 


Distributing plant means a processing 
and packaging plant 
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3. Section 1001.6 is revised to read as 
follows: 


§ 1001.6 Supply plant. 

Supply plant means a plant at which 
facilities are maintained and used for 
washing and sanitizing cans and to 
which milk is moved from dairy farmers’ 
farms in cans and is there accepted, 
weighed or measured, sampled, and 
cooled, or it is a plant to which milk is 
moved from dairy farmer’s farms in tank 
trucks. 

4. Section 1001.7 is revised to read as 
follows: 


§ 1001.7 Pool plant. 

Except as provided in paragraph (d) of 
this section “pool plant” means: 

(a) A distributing plant from which: 

(1) Not less than 40 percent of its total 
receipts of fluid milk products (except 
filled milk) in any month, or in either of 
the 2 preceding months, are disposed of 
as Class I (except filled milk); and 

(2) Route disposition (except filled 
milk) in the marketing area in the month: 

(i) Is not less than 10 percent of its 
total receipts of fluid milk products 
(except filled milk); 

(ii) Exceeds its route disposition in 
any other Federal marketing area; and 

(iii) Exceeds 700 quarts on any day or 
a daily average of 300 quarts. 

(b) A supply plant which meets the 
conditions specified in (1), (2), or (3) of 
this paragraph. Receipts and disposition 
of filled milk shall be excluded in 
determining whether a plant has met 
these conditions. For the purposes of 
this paragraph, milk received at a plant 
from a cooperative association in its 
capacity as a handler under § 1001.9{d) 
shall be considered as having been 
received at that plant from dairy 
farmers’ farms. 

(1) It is a plant from which in any 
month of August and December at least 
15 percent, and in any month of 
September through November at least 25 
percent, of its total receipts of milk from 
dairy farmers’ farms is shipped as fluid 
milk products, other than as diverted 
milk, to pool distributing plants. 

(2) For any month of August through 
December, it is one of a group of plants 
that meets the conditions specified in 
this paragraph. 

(i) The handler’s written request for 
continuation of pool supply plant status, 
which the plant held under the handler’s 
operation in the preceding month, is 
received by the market administrator on 
or before the 16th day of the month. 

(ii) The group of plants, considered as 
a unit, meets the shipping requirements 
specified in paragraph (b) of this 


section. 


(iii) To qualify as a pool supply plant 
under this paragraph in December of 
any year, the plant, considered 
individually, shall have shipped at least 
5 percent of its total receipts of milk 
from dairy farmers’ farms as fluid milk 
products, other than as diverted milk, to 
poo! distributing plants in one of the 
months of August through December of 
that year. 

(iv) In the event of the failure of a 
group of plants to meet fully the 
requirements of paragraph (b)(2)(ii) of 
this section, termination of pool supply 
plant status shall be limited to the least 
number of plants which will result in the 
remaining supply plants meeting the 
requirements of paragraph (b){2){ii) of 
this section. If such termination 
necessary, the handler shali be 
permitted to designate which plants 
shall continue to have pool plants status 
for the month. 

(v) For the purposes of this paragraph, 
any supply plant operated by a 
cooperative association that is also a 
handler under § 1001.9(d) may be 
considered as one of a group of plants. 
In that event, the group's total receipts 
of milk from dairy farmers’ farm shall be 
the total of such receipts by the 
association other than at any of its 
plants that is not one of the group, and 
the group's qualifying shipments shall 
consist of the qualifying shipments from 
the plants in the group plus the quantity 
of milk moved by the association in its 
capacity as a handler under § 1001.9(d) 
from farms of its members to pool 
distributing plants. 

(3) For any month of January through 
July, it is a plant from which at least 15 
percent of its total receipts of milk from 
dairy farmer's farms is shipped as fluid 
milk products, other than as diverted 
milk, to poo! distributing plants or it is a 
plant that meets the requirements for 
automatic pool plant status specified in 
this paragraph. The automatic pool plant 
status of a plant shall be revoked for 
any month for which the market 
administrator has received the handler’s 
written request for revocation on or 
before the 16th day of that month. In 
that event, the plant shall not have 
automatic pool plants status in any 
subsequent month of the current January 
through July period. 

(i) The plant was a pool supply plant 
under this order in each of the preceding 
months of August through December: or 

(ii) The plant was a pool supply plant 
under this order in at least two of the 
preceding months of August through 
December and would have been such a 
plant in all other months in that period 
had it not been a pool plant under the 
New York-New Jersey Federal order. 
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(4) No plant shall be a pool supply 
plant in any month in which it is 
operated as: 

(i) A pool distributing plant; or 

(ii) A regulated plant under another 
Federal order if its Class I disposition of 
fluid milk products, except filled milk, in 
the marketing area regulated by that 
order exceeds its shipments of fluid milk 
products, except filled milk, to pool 
distributing plants under this order. 

{c) Each plant, other than a plant 
operated as a pool distributing plant or a 
pool supply plant, that is located in the 
marketing area and operated by a 
cooperative association shall be a pool 
plant in any month in which its route 
disposition does not exceed 2 percent of 
its total receipts of fluid milk products. 
Receipts and disposition of filled milk 
shall be excluded in determining 
whether a plant has met these 
conditions. 

(d) The term “pool plant” shall not 
apply to the following plants: 

(1) An exempt distributing plant under 
§ 1001.8(e); 

(2) The plant of a producer-handler 
under any Federal order; 

(3) A plant designated as a regular 
pool plant under the New York-New 
Jersey Federal order; or 

(4) Any plant for which the market 
administrator determines that a 
specified proportion or quantity of the 
receipts from dairy farmers and of milk 
from sources handled at a plant is not 
available for Class I use because there 
is in force an unconditional contract for 
the plant to supply fluid milk products 
for Class II or Class Ill use, the plant 
shall not be a pool plant for the month in 
which the market administrator notifies 
the handler of the determination and for 
any subsequent month in which the 
contract is in force for any part of the 
month. 

5. Section 1001.8 is revised to read as 
follows: 


§ 1001.8 Nonpooi piant. 

Nonpoo! plant means a plant (except 
a pool plant) which receives milk from 
dairy farmers or is a milk or filled milk 
manufacturing, processing or bottling 
plant. The following categories of 
nonpoo!l plants are further defined as 
follows: 

(a) Other order plant means a pool 
plant under another Federal order or 
any other plant at which all fluid milk 
products handled become subject to the 
classification and pricing provisions of 
another Federal order. 


issued pursuant to the Act. 





(c) Partially regulated distributing 
plant means a nonpool plant that is not 
a regulated plant under another Federal 
order, a producer-handler plant, or an 
exempt distributing plant, and from 
which there is route tion in the 
marketing area during the month. 

(d) Uneeguloted supply plant means a 
nonpoo! plant that is not an other order 
plant, a producer-handler plant, or an 
exempt distributing plant from which 
fluid milk products are shipped during 
the = to ar pool oll 

(e) Exempt distri lant means: 

(1) A plant, other than a pool supply 
plant or a regulated plant-under another 
Federal order, that meets all the 
requirements for status as a pool 
distributing plant, except that its route 
disposition (exclusive of filled milk) in 
the marketing area in the month does 
not exceed 700 quarts on any day or a 
daily average of 300 quarts. 

(2) A plant that is operated by a 
governmental agency and from which 
there is route disposition in the 
marketing area. 

6. Section 1001.9 is amended by 
revising paragraph (d) to read as 
follows: 


§ 1001.9 Handler. 

(d) Any cooperative association with 
respect to the milk that is moved from 
farms in tank trucks.operated by, or 
under contract to, the association to 
pool plants or as diverted milk to 
nonpool plants for the account of, and at 
the direction of, the association. The 
association shall be considered as the 
handler who received the milk from the 
dairy farmers. However, the cooperative 
association shall not be the handler with 
respect to the milk moved from any farm 
if the association and the operator of the 
pool plant to which milk from such farm 
is moved both submit a request in 
writing, on or before the due date for 
filing the monthly reports of receipts and 
utilization, that the operator of the pool 
plant be considered as the handler who 
received the milk from the dairy farmer, 
and the pool plant operator's request 
states that he is purchasing the milk 
from such farm on the basis of the farm 
bulk tank measurement readings and the 
butterfat tests of samples of the milk 
taken from the farm bulk tank. 


7. Section 1001.10 is revised to read as = POO! p 


follows: 


$1001.10 Producer-handier. 
Producer-handler means any person 
who, during the month, is both a dairy 
farmer and a handler and who meets all 
of the following conditions: 
{a) Provides as the person's own 
enterprise and at the person's own risk 


the maintenance, care, and management 
of the dairy herd and other resources 
and facilities that are used to produce 
milk, to process and package such milk 
at the handler's own plant, and 
to distribute it as route disposition. 

b) The person's own route disposition 
constitutes the majority of the route 
disposition from the plant. 

(c) The quantity of route disposition in 
the marketing area from the person’s 
plant is greater than in any other 
Federal marketing area. 

(d) The producer-handler receives no 
fluid milk products except from such 
handler’s own production and from pool 
handlers, either by transfer or diversion 
pursuant to § 1001.15. If the producer- 
‘handler’s receipts from own production 
and the total route disposition from the 
producer-handler’s plant each exceed 
4,300 pounds per day for the month, the 
producer-handler’s receipts from pool 
plants are not in excess of 2 percent of 
receipts from own production. For the 
purposes of this paragraph, the 
producer-handler’s receipts of fluid milk 
products shall include receipts from 
plants of other persons at all retail and 
wholesale outlets that are located in a 
Federal marketing area and operated by 
the producer-handler, an affiliate, or any 
person who controls or is controlled by 
the producer-handler. 

8. Section 1001.12 is amended by 
revising paragraphs (e) and (f) to read as 
follows: 


§ 1001.12 Producer. 

(e) A dairy farmer who is a 
governmental agency that is operating 
an exempt distributing plant under 
§ 1001.8(e)(2); 

(f) A dairy farmer with respect to 
salvage product assigned under 
§ 1001.44(a)(7)(ii); 

9. Section 1001.14 is revised to read as 
follows: 


§ 1001.14 Other source milk. 
Other source milk means all skim 
milk and butterfat contained in or 


represented by: 

(a) Receipts of fluid milk products and 
bulk products specified in § 1001.40{b}(1} 
from any source other than producers, 
handlers described in § 1001.9(d), or 

| plants; 

{b) Receipts in packaged form from 
other plants of products specified in 
§ 1001.40(b)(1); 

(c) Products (other than fluid milk 
products, products specified in 
§ 1001.40(b}(1), and products preduced 
at the plant during the same month) 
from any source which are reprocessed, 
coverted into, or combined with another 
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aay in the plant during the month; © 


(d) Receipts of any milk product (other 
than a fluid milk product or a product 
specified in § 1001.40{b)(1)) for which 
the handler fails to establish a 
disposition. 

10. Section 1001.15 is amended by 
revising the first sentence of the 
introductory text of paragraph (a) and 
the first sentence of the introductory 
text of paragraph (b) to read as follows: 


§ 1001.15 . Diverted milk. 


* * * * * 


(a) Milk that a handler in its capacity 
as the operator of a pool plant reports as” 
having been moved from a dai 
farmer's farm to the pool plant, but 
which the handler caused to be moved 
from.the farm to another plant, if the 
handler specifically reports such 
movement to the other plant as a 
movement of diverted milk, and the 
conditions of paragraph (a) (1) or (2) of 
this section have been met. * 

(b) Milk that a cooperative 
association in its capacity as a handler 
under § 1001.9(d) caused to be moved 
from a dairy farmer's farm to a nonpool 
plant if the association specifically 
reports the movement to such plant as a 
movement of diverted milk, and the 
conditions of paragraph (b) (1) or (2) of 
this section have been met.* * * 


* * * . * 


11. In Section 1001.16, paragraphs (a) 
and (b) are revised to read as follows: 


§ 1001.16 Exempt milk. 


(a) Fluid milk products received at a 
pool plant in bulk from a nonpool plant 
to be processed and packaged, for which 
an equivalent quantity of packaged fluid 
milk products is returned to the operator 
of the nonpool plant during the same 
month, if the receipt of bulk fluid milk 
products and return of packaged fluid 
milk products occur during an interval in 
which the facilities of the nonpool plant 
at which the fluid milk products are 
usually processed and packaged are 
temporarily unusable because of fire, 
flood, storm, or similar extraordinary 
circumstances completely beyond the 
nonpool plant operator's control; 

(b} Packaged fluid milk products 
received at a pool plant from a nonpool 


' plant in return for an equivalent 


quantity of bulk fluid milk products 
moved from a poo! plant for processing 
and packaging during the same month, if 
the movement of bulk fluid milk 
products and receipt of packaged fluid 
milk products occur an interval in 
which the facilities of the pool plant at 
which the fluid milk products are © 
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12. iets is revised to read 
as follows: 


§ 1001.17. Fiuid milk podat. 

(a) Except as provided in paragraph 
(b} of this section “fluid milk product” 
means any of the following products in 
fluid or frozen form: Milk, skim milk, 
lowfat milk, milk drinks, buttermilk, 
filled milk, and milkshake and ice milk 
mixes containing less than 20 percent 
total solids, including any such products 
that are flavored, cultured, modified 
with added nonfat milk solids, 
concentrated (if in a consumer-type 
package), or reconstituted. 

(b) The term “fluid milk product” shall 
not include: 

(1) Evaporated or condensed milk 
(plain or sweetened), evaporated or 
condensed skim milk (plain or 
sweetened), formulas especially 
prepared for infant feeding or dietary 
use that are packaged in hermetically 
sealed glass or all-metal containers or 
aseptically packaged and hermetically 
sealed in foil-lined paper containers, 
any product that contains by weight less 
than 6.5 percent nonfat milk solids, and 
whey; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content. 

13. Section 1001.18 is revised to read 
as follows: 

§ 1001.16 Fluid cream product. 

Fluid cream product means cream 
(other than plastic cream or frozen 
cream) or a mixture of cream and milk 
or skim milk containing 10 percent or 
more butterfat, with or without the 
addition or. other ingredients. 

14. A new § 1001.21 is added to read 
as follows: 


§ 1001.21 Product prices. 

The prices specified in this section as 
computed and published by the Director 
of the Dairy Division, Agricultural 
Marketing Service, shall be used in 
calculating the basic Class II formula 
price pursuant'to § 1001.51(b), and the 
term “work-day” as used herein shall 


work-days en ee eS te 


month, using the reported each 
week as mio he rice day of the 


the first 15 days of the month, of 
prices per pound of cheddar —— in © 
40-pound blocks on the National Cheese 
a — Bay, WI). The price 
reported for each week shall be used as 
the price for the day on which reported, 
and for each succeeding work-day until 
the next price is reported. 

(c} Nonfat dry milk price means the 
simple average of the prices per pound 
of nonfat dry milk for the work-days 
during the first 15 days of the month 
computed as follows: 

(1) Use the prices (using the midpoint 
of any price range as one price) reported 
each week for high heat, low heat and 
approved nonfat dry milk, respectively, 
for the Central States production area; 

(2) Compute a simple average of the 
weekly prices for the three types of 
nonfat dry milk in paragraph (c){1) of 
this section. Such average shall be the 
daily price for the day on which the 
prices were reported and for each 
preceding work-day until the day such 
prices were previously reported; and 

(3) Add the prices determined in 
paragraph (c)(2) of this section for the 
work-days during the first 15 days of the 
month and compute the simple average 


thereof. 

(d) Edible whey price means the 
simple average of the prices per pound 
of edible whey powder for the Central 
States production area for the work- 
days during the first 15 days of the 
month. The prices used shall be the 
price (using the midpoint of any price 
range as one price) reported each week 
as the daily price for the day on which 
reported, and for each preceding work- 
day until the day such price was 
previously reported. 

15. Section 1001.30 is revised to read 
as follows: 


§ 1001.30 Reports of receipts and 
utilization. 


On or before the 8th day after the end 
of each month, or not later than the 10th 
day if the report is delivered in person to 
the office of the market administrator, 
each handler shall report for such month 
to the market administrator, in the detail 
and on the forms prescribed by the 
market administrator. as follows: 

(a) Each handler, with respect to each 
of the handler’s pool piants, shall report 
the quantities of skim milk and butterfat 
contained in or represented b x 

(1) eee of producer mi 
{including the specific quantities of 


(3) Receipts of fluid milk products and 
bulk fluid cream products from other 
pool plants; 

(4) Receipts of other source milk; 

(5) Inventories at the beginning and 
end of the month of fluid milk products 
and products specified in § 101.40(b)f1): 

(6) The utilization or disposition of al} 
milk, filled milk, and milk products 
required to be reported pursuant to this 
paragraph 


(b) Each handler operating a partially 
regulated distributing plant shall report 
with respect to such plant in the same 
manner as prescribed for reports 
required by paragraph (a} of this section. 
Receipts of milk that would have been 
producer milk if the plant had been fully 
regulated shall be reported in lieu of 
producer milk. Such report shall show 
also the quantity of any reconstituted 
skim milk in route disposition in the 
marketing area. 

(c) Each handler described in 
§ 101.9{d) shall report: 

(1) The quantities of all skim milk and 
butterfat contained in receipts of milk 
from producers; and 

(2) The utilization or disposition of all 
such receipts. 

(d) Bulk milk received at a handler’s 
pool plant from a cooperative 
association in its capacity as the 
operator of a pool plant or as a handler 
under §1001.9(d), if such milk was 
rejected by the handler subsequent to 
such handler’s receipt of the milk ou the 
basis that it was not of marketable 
quality at the time the milk was 
delivered to the handler’s plant, and 
such milk was removed from the plant in 
bulk form by the cooperative association 
and was replaced with other milk from 
the association. Except for purposes of 
this paragraph and § 1001.31(b), such 
milk thet was so removed from the 
handiler’s plant shall be treated for all 
other purposes of the order as though it 
had not been delivered to and received 
at the handler’s plant. 

(e) Each handler not specified in 
paragraph (a) through (c) of this section 
shall report with respect to the handler's 
receipts and utilization of milk, filled 
milk, and milk products in such manner 
as.the market administrator may 
prescribe. 

16. Section TOL St is revised to: read 
as follows: - 
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(a) ened handler who dumps fluid 
milk products at a pool plant shall: 

(1) Give the market administrator, at 
the request and in accordance with 
instructions of the market administrator, 
advance notice of the handler's 
intention to dump such products and the 
quantities involved; and 

(2) Submit to the market administrator 
at the time and in the manner prescribed 
by the market administrator such 
detailed reports of dumpage as the 
market administrator requests. 

(b) Each handler who intends to have 
a receipt of unmarketable milk replaced 
with other milk in the manner described 
under § 1001.30(d) shall give the market 
administrator, at the request and in 
accordance with instructions of the 
market administrator, advance notice of 
the handier’s intention to have such milk 
replaced. 

(c) In addition to the reports required 
pursuant to paragraphs (a) and (b) of 
this section and §§ 1001.30 and 1001.32, 
each handler shall report such other 
information as the market administrator 
deems neces to verify or establish 
such handler’s obligation under the 
order. 

17. Section 1001.40 is revised to read 
as follows: 


$1001.40 Classes of ctilization. 

Except as provided in § 1001.42, all 
skim milk and butterfat required to be 
reported by a handler pursuant to 
$1001.30 shall be classified as follows: 

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraph (b) and (c) of this 
section; and - 

(2) Not specifically accounted for as 
Class If or Class II milk. 

(b) Class I] milk: Class If milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
cream product, eggnog, and any product 
containing 6 percent or more nonmilk fat 
{or oil) that resembles a fluid cream 
product or eggnog, except as otherwise 
provided in paragraph (c) of this section; 

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section; ~ 

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing 
establishment (other than a milk or 
filled milk plant) at which food products 
(other than milk products and filled 
milk} are processed and from which 
there is no disposition of fluid milk 
products or fluid cream products other 


packages; 

(4) Used to produce; 

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, pot 
cheese, farmers cheese, and their by- 
products (whey); 

(ii) Milkshake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 

{iii) Any concentrated milk product in 
bulk fluid form other than that specified 
oe (c){1}{iv) of this section; 
(iv) Plastic cream, frozen cream, 

anhydrous milkfat, aerated cream, sour 
cream sakes sour half and half, and sour 
cream mixtures containing nonmilk 
items; 

(v) Custards, puddings, pancake mixes 
and buttermilk biscuit mixes, yogurt and 
any other semi-solid product resembling 
a Class Il product and containing less 
than 10 percent butterfat; 

(vi) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed 
containers; and 

(vii) Candy, soup, bakery products 
and other prepared foods which are 
processed for general distribution to the 
public. 

{c) Class III milk. Class I milk shall 
be all skim milk and butterfat: 

(1) Used to produce: 

(i) Cheese (other than cottage cheese, 
lowfat cottage cheese, and dry curd 
cottage cheese) and its by-products 
(whey); 

{ii) Butter; 

(iii) Any milk product in dry form; 

(iv) Any concentrated milk product in 
bulk fluid form that is used to produce a 
Class Ill product; 

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain. or sweetened) in a 
consumer-type package; and 

(vi) Any product not otherwise 
specified in this section. 

(2) In inventory at the end of the 
month of fluid milk products in bulk or 

packaged form and products specified in 
—-* (b)(1) of this section in bulk 


(3) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are disposed of by a handler 
for animal feed; 

(4) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are dumped by a handler if 
the market administrator is notified of 
such dumiping in advance and is given 
the opportunity to verify such 

ition; 
(5) In fluid milk products or in any 


product specified in paragraph (b)(1) of 


this section that is destroyed or lost 
under extraordinary circumstances; 

(6) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (b)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product definition 
pursuant to § 1001.17; and 

(7) In shrinkage assigned pursuant to 
§ 1001.41(a) to the receipts specified in 
§ 1001.41(a)(2) and in shrinkage 
specified in § 1001.41(b) and (c). 

18. Section 1001.41 is revised to read 
as follows: 


$1001.41 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1001.30, the 
market administrator shall determine 
the following: 

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 

(1) In the receipts specified in 
paragraphs (b)(1) through (6) of this 
section on which shrinkage is allowed 
pursuant to such paragraphs; and 

(2) In other source milk not s) 
in paragraphs (b)(1) through (6) of this 
section which was received in the form 
of a bulk fluid milk product or a bulk 
fluid cream product; 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph 
(a)(1) of this section that is not in.excess 
of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in 
§ 1001.9(d)); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 
received from a handler described in 
§ 1001.(9) and in milk diverted to such 
plant from another pool plant, except 
that if the opeator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 
bulk tank samples, the applicable | 
percentage under this paragraph shall be 
2 percent: 

(3) Plus 0.5 percent of the skim milk . 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the plant to which 
the milk is delivered such 


purchases 
milk on the basis of weights determined 
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from its measurement at the farm and — 

butterfat'tests determined from farm 

bulk tank samples, the applicable 
percentage shall be zero; 

(4) Plus'1.5 percent of the skim milk 
and buttetfat, respectively, in bulk fluid 
milk products received by transfer from 
other ‘pool plants; 

(5) Plus 1:5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other-order plants; excluding the 
quantity for which Class Il or Class ID} 
classification is requested by the 
operators of both plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II or Class III is requested 
by the handler; and 

(7) Less:1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are applied in 
paragraph {b)(1), (4), (5), and (6) of this 
section; and 

(c) The quantity-of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to §.1001.9{d), but not in excess 
of 0.5 percent of the skim milk and 
butterfat, respectively, in such milk. If 
the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph for the cooperative 
association shall be zero. 

19. Section 1001.42 is revised to read 
as follows: 


§ 1001.42 Classification of transfers and 
diversions. 


(a) Transfers and diversions to pool 
plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either class, the 
classification of such transfers or 
diversions shall be subject to the 
following conditions: 

(1) The skim milk and butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant or 
divertee-plant after the computations 
pursuant to § 1001.44{a)(12) and the 
corresponding step of § 1001.44(b). 


(2) If the transferor-plant or divertor- 
plant received during the month other 
source milk to be allocated pursuant'to , 
§ 1001.44(a)(7) or the cortesponding step 
of § 1001.44(b), the skim milk or 
butterfat so transferred or diverted shall 
be classified so as to allocate the least 
possible Class I utilization to such other 
source milk; and 

(3) If the transferor-handler or 
divertor-handler received during the 
month other source milk to be allocated 
pursuant to § 1001.44(a)(11) or (12) or the 
corresponding steps of § 1001.44(b), the 
skim milk or butterfat so transferred or 
diverted, up to the total of the skim milk 
and butterfat, respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant or divertee-plant. 

(6) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or 
butterfat that is in excess of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat, 
respectively, in fluid milk products and 
bulk fiuid cream products, respectively, 
that are in the same category as 
described in paragraph (b)(1), (2), or (3) 
of this section: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) if transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 


_ of this section); 


(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or 
diversions in bulk form shall be 
classified as Class II or Class III milk to 
the extent of such utilization available 
for such classification pursuant to the 
allocation provisions of the other order: 

(4) If information concerning the 
classes to which such transfers or 
diversions were allocated under the 
other order is not available to the 


* market administrator for the purpose of 


establishing classification under this 
paragraph, classification shall be as 
Class I, subject to adjustment when such 
information is available; 

(5) For purposes of this paragraph, if 
the other order provides for a different 


number of classes of utilization than is 


provided for under this part, skim grill, 
or butterfat allocated toaclass ... 


' consisting peimaniy of fluid milk 


products shall be classified as Class! 
milk, and skim milk or butterfat 


" allocated to the other classes shall be 


classified in Class Ill milk; and 

(6) If the form in which any fluid milk 
product that is transferred to an other 
plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
$1001.40. ~ 

(c) Transfers and diversions to 
producer-handlers and to exempt 
distributing plants. Skim milk or 
butterfat in the following forms that is 
transferred or diverted from a pool plant 
to a producer-handler under this or any 
other Federal order or to an exempt 
distributing plant shall be classified: 

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and 

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose the transferees’ utilization of 
skim milk and butterfat in each class, in 


’ series beginning with Class III, shall be 


assigned to the extent possibie to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source. 

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that is not an other order plant, a 
producer-handler plant, or an exempt 
distributing plant shall be classified; 

(1). As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and 

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply: 

(i) If the conditions described in. 
paragraphs (d)(2){i)(A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonpool 
plant's utilization to its receipts as set 
forth in paragraphs (d)(2){ii) through 
(viii) of this section: 

(A) The transferor-handler or divertor- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1001.30 for the month 
within which such transaction occurred; 
and 

(B) The nonpool plant operator 
maintains books and records showing 
the utilization of all skim milk and 


‘ butterfat received at such plant which 


are made available for verification 





purposes if requested by the market 
administra 


tor; 
(ii) Route disposition in the marketing 
Federal milk order from the 


extent possible in the following 
wence: 

(A) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from pool plants; 

(B) Pro rata to any remaining 
unassigned receipts of packaged fluid 
milk products at such nonpoo! plant 
from cther order plants; 

(C) Pro rata to receipts of bulk fluid 
milk products at such nonpoo! plant 
from pool plants; and 

(D) Pro rata to any remaining 
unassigned receipts of bulk fluid milk 
products at such nonpoo! plant from 
other order plants; 

-{iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpoo!l plant shall be assigned to the 
extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants; 

(iv) Transfers of bulk fluid milk 
products from the nonpool plant to a 
plant fully regulated under any Federal 
milk order, to the extent that such 


extent possible in the following 
sequence: 
(A) Pro rata to receipts of fluid milk 


be assigned to the extent possible in the 
following sequence: 
(A) To such nonpool plant's receipts 
from dairy farmers who the market 


rata among such plants, to the extent 


possible first to any remaining Class I 
utilization, then to Class Ill utilization 
and then to Class IJ utilization at such 


nonpoo!l plant; 

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class III utilization, then to 
any remaining Class II utilization, and 
then to Class I utilization at such 
nonpool plant; and 

(viii) In determining the nonpool 
plant's utililzation for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred 
from such nonpool plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second plant's utilization using the 
same assignment priorities at the second 
plant that are set forth in paragraph 
(d)(2) of this section. 

20. Section 1001.43 is revised to read 
as follows: 


§ 1001.43 General classification rules. 

In determining the classification of 
producer milk pursuant to § 1001.44, the 
following rules shall apply: 

(a) Each month the market 
administrator shall correct for 
mathematical and other obvious errors 
all reports filed pursuant to § 1001.30 
and shall compute separately for each 
pool plant and for each cooperative 
association with respect to milk for 
which it is the handler pursuant to 
§ 1001.9{d) the pounds of skim milk and 
butterfat, respectively, in each class in 
accordance with §§ 1001.40, 1001.41, and 
1001.42; 

(b) If If any of the water contained in the 
milk from which a product is made is 
removed before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to be 
considered under this part as used or 
disposed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such product plus all 
of the water originally associated with 
such solids; 

(c) The classification of producer milk 
for which a cooperative association is 
the handler pursuant to § 1001.9(d) shall 
be determined separately from the 
operations of any pool plant operated by 

tive; and 

(d) If receipts from more than one pool 
plant are to be assigned, the receipts 
shall be assigned in sequence according 
to the zone locations of the plants, 
beginning with the plant in the lowest- 
numbered zone for assignments to Class 
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(e) Receipts of other source milk from 
more than one plant - be assigned in 
sequence according to the zone 
locations of the plants, beginning with 
the plant in the Jowest-numbered zone 
for assignments to Class I milk and 
beginning with the plant in the highest- 
numbered zone for assignments to Class 
Il milk. 

21. Section 1001.44 is revised to read 
as follows: 


§ 1001.44 Classification of producer milk. 


For each month the market 
administrator shall determine the 
classification of producer milk of each 
handler described in § 1001.9(a) for each 
of the handler’s pool plants separately 
and of each handler described in 
§ 1001.9(d) by allocating the handler's 
receipts of skim milk and butterfat to the 
handler’s utilization pursuant to 
paragraphs (a) through (c) of this 
section. 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk in shrinkage specified in 
§ 1001.41(b); 

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in: 

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order; and 

(ii) Receipts of exempt milk; 

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products. 
received in packaged form from an other 
order plant, except that to be subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section, as follows: 

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1001.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
class H; 

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in 
specified in Peewee wondered that were mnie 
inventory at the beginning of 
 padensdinextedoutietenal 
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the pounds of skim milk rema in 

Class Il. This paragraph shall apply only 

if the pool plant was subject to the 

provisions of this paragraph or 

comparable provisions of another 

Federal! milk order in the immediately 
month; 

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in 
§ 1001.40(b), but not in excess of the 
pounds of skim milk remaining in Class 
I; 


(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in each of the following: 

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1001.40({b)(1) that was not 
subtracted pursuant to paragraphs 
(a)(4), (5), and (6) of this section; 

(ii) Receipts from dairy farmers of 
fluid milk products which are rejected 
and segregated in the handler’s normal 
operation for receiving milk, and which 
‘receipts are accepted and disposed of 
by the handler as salvage product'rather 
than as milk; 

(iii) Receipts of fluid milk products 
from unidentified sources; 

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk 
order and from an exempt distributing 
plant; 

(v) Receipts of reconstituted skim milk 
in filled milk from an unregulated supply 
plant that were not subtracted pursuant 
to paragraph (a)(2){i) of this section; 

(vi) Receipts of reconstituted skim 
milk in filled milk from another order 
plant that is regulated under any Federal 
milk order providing for individua]- 
handler pooling, to the extent that 
reconstituted skim milk is allocated to 
Class I at the transferor-plant; 

(vii) Receipts of fluid milk products 
{other than exempt milk) from a local or 
State government which has elected 
nonproducer status for the month 
pursuant to § 1001.16(c); and 

(viii) Receipts of fluid milk products 
from dairy farmers for other markets; 

(8) Subtracting the order specified 
below from the pounds of skim milk 
remaining in Class IJ and Class III, in 
sequence with Class III: 

(i) The pounds of skim milk in receipts 
of fluid milk products from an 
unregulated supply plant that were not 


subtracted en pees to paragraphs 
Cajt2yti) =r aww) of this semen for 

which the handler requests a 
saaeificetad other than Class I, but not 
in excess of the pounds of skim milk 
remaining in Class II and Class Il] 
combined; 

(ii) The pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2)(i), (7){v), and (8)(i) of this section 
which are in excess of the pounds of 
skim milk determined pursuant to 
paragraphs (a)(8)(ii) (A) through (C) of 
this section. Should the pounds of skim 
milk to be subtracted from Class II and 
Class Il] combined excess the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class Ill combined shall be increased 
(increasing as necessary Class II] and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount: 

(A) Multiply by 1.25 the pounds of 
skim milk remaining in Class I at this 
allocation step (exclusive of transfers 
between pool plants of the same 
handler) at all pool plants of the 
handler; 

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all pool plants of the handler 
of producer milk, fluid milk products 
from pool plants of other handlers, and 
bulk fluid milk products from other 
order plants that were not subtracted 
pursuant to paragraph (a)(7)(vi) of this 
section; and 

(C) Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants 
remaining at this pool plant is of all such 
receipts remaining at this allocation step 
at all pool plants of the handler; and 

(iii) The pounds of skim milk in 
receipts of bulk fluid milk products from 
another order plant that are in excess of 
bulk fluid milk products transferred or 
diverted to such plant and that were not 
subtracted pursuant to paragraph 
(a)(7){vi) of this section, if Class II or 
Class If classification is requested by 
the operator of the other order plant and 
the handler, but not in excess of the 
pounds of skim milk remaining in Class 
Ii and Class Ii] combined; 


(9) Subtract from the pounds of skim 

milk remaining in each Class, in series © 

with Class Ill, the pounds of 
skim milk in fluid milk and 
products specified in § 1001.40(b)(1), in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs (a)(5) and (7){i) of this 
section; 

(10) Add to the remaining pounds of 
skim milk in Class III the pounds of skim 
milk subtracted pursuant to paragraph 
(a)(1) of this section; 

(11) Subject to the provisions of 
paragraphs (a){11) (i) and (ii) of this 
section, subtract the pounds of 
skim milk remaining in each class at the 
plant, pro rata to the total pounds of 
skim milk remaining in Class I and in 
Class Il and Class III combined at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler), with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class Il, the pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2)(i),-(7)(v) and (8) (i) and (ii) of this 
section and that-were not offset by 
transfers or diversions of fluid milk 
products to the same unregulated supply 
plant from which fluid milk products to 
be allocated at this step were received: 

(i) Should the pounds of skim milk to 
be subtracted from Class II and Class Ill 
combined pursuant to paragraph (a)(11) 
of this section exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handier) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and 

(ii) Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a)(11) of this section exceed 
the pounds of skim milk remaining in 
such class, the pounds of skim milk in 
Class I shall be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class II and Class II combined shall 
be decreased by a like amount 





(decreasing as necessary Class II and 
then Class II). In such case, the pounds 
of skim milk remaining in each class at 
this allocation step at the handler’s 
other pool plants shall be adjusted in the 
reverse direction by a like amount, 
bastieting wilh Che uncent plant of 
which Class I utilization is available; 
(12) Subtract in the manner specified 
below from the pounds of skim milk 
in each class the pounds of 
skim milk in receipts of bulk fluid milk 
products from an other order plant that 
are in excess of bulk fluid milk products 
tranferred or diverted to such plant and 
that were not subtracted pursuant to 
paragraphs (a\(7}{(vi) and (8){iii) of this 
section 


(i) Subject to the provisions of 
paragraphs (a)(12) {ii), (iii) and {iv) of 
this section, such subtraction shall be 
pro rata to the pounds of skim milk in 
Class I and in Class Ii and Class Ill 
combined, with the quantity prorated to 
Class I and Class Ill combined being 
subtracted first from Class III and then 
from Class II with respect to whichever 
of the following quantities represents 
the lower proportion of Class I milk: 

(A) The estimated utilization of skim 
milk of all handlers in each class, as 
announced for the month pursuant to 
§ 1001.45(a); or 

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 


} 

(ii) Should proration pursuant to 
paragraph (a)(12)(i) of this section result 
’ in the total pounds of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from 


plan 

shall be subtracted from the pounds of 
skim milk remaining in Class I after such 
proration at the pool plants at which 
such other source milk was received; 

(iii) Except as provided in paragraph 
(a}(12){ii) of this section. should the 
computations pursuant to paragraph 
(a)(12) {i) or (ii) of this section result in a 

of skim milk to be subtracted 


skim milk in Class I and Class Ili 
combined shall be increased (increasing 
as necessary Class Il and then Class fH 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler, and then at each 
more distant pool plant of 


successively 
the handler) by an amount equal to such - 


excess quantity to be subtracted, and 
the pounds of skim milk in Class I shall 
be decreased by a like amount. In such 
case, the pounds of skim milk remaining 
in each class at this allocation step at 
the handler’s other pool plants shall be 
adjusted in the reverse direction by a 
like amount; and 
(iv) Except as provided in paragraph 
(a)(12){ii) of this section, should the 
computations pursuant to paragraph 
(a)(12) (i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 
increased by an amount equal to such 
excess quantity to be subtracted, and 
the pounds of skim milk in Class II and 
Class Il combined shall be decreased 
by a like amount (decreasing as 
necessary Class Ill and then Class II). In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount 
inning with the nearest plant at 
which Class | utilization is available; 
(13) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from other pool plants according to the 
classification of such products pursuant 
to § 1001.42{a); and 
(14) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk 
and in receipts from handlers under 
§ 1001.9({d), subtract such excess from 
the pounds of skim milk remaining in 
each class in series beginning with Class 
Ill. Any amount so subtracted shall be 
known as “ zm 
(b) Butterfat — be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section; and 
(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the tions 
pursuant to paragraph (a)(14) of this 
section and the step of 
paragraph (b) of this section. 
22. Section 1001.45 is revised to read 
as on 


$1001.45 Market administrator's reports 
and announcements concerning 
classification. 

(a) Whenever required for the purpose 
of allocating receipts from a regulated 
plant or handler under another Federal 
order pursuant to § 1001.44{a}(12) and 
the corresponding step of § 1001.44(b}, 
estimate and publicly announce the 
utilization (to the nearest whole 


Federal Register / Vol. 55,‘No. 102 / Friday, May 25,1990 / Proposed Rules 


percentage) in each class during the 
month of skim milk and butterfat, 
respectively, in producer milk of all 
handlers. Such estimate shall be based 
upon the most current available data 
and shall be final for such purpose. 

(b) Report to the market administrator 
of the other order, as soon as possible 
after the report of receipts and 
utilization for the month is received 
from a handler who has received fluid 
milk products or bulk fluid cream 
products from another order plant, the 
class to which such receipts are 
allocated pursuant to § 1001.44 on the 
basis of such report, and, thereafter, any 
change in such allocation required to 
correct errors disclosed in the 
verification of such report. 

(c) Furnish to each handler operating 
a poo! plant who has shipped fluid milk 
products or bulk fluid cream products to 
another order plant the class to which 
such shipments were allocated by the 
market administrator of the other order 
on the basis of the report by the 
receiving handler, and, as necessary, 
any changes in such allocation arising 
from the verification of such report. 


§§ 1001.46, 1001.47, 1001.48 [Removed 
and Reserved] 

23. Sections 1001.46, 1001.47 and 
1001.48 are removed and reserved. 

24. Section 1001.50 is revised to read 
as follows: 


§ 1001.50 Class prices. 


Subject to the provisions of § 1001.52, 
the class prices per hundredweight of 
milk for the month shall be as follows: 

(a) Class I price. The Class I price in 
Zone 21 shall be the basic formula price 
for the second preceding month plus 
$2.52. The differential value for Zone 1 
shall be $3.24. 

(b) Class II price. The Class Il price 
shall be computed by the Director of the 
Dairy Division and transmitted to the 
market administrator on or before the 
15th day of the preceding month. The 
Class Il price shall be the basic Class II 
formula price computed pursuant to 
§ 1001.51(b) for the month plus the 
amount that the value computed 
pursuant to paragraph (b)(1) of this 
section exceeds the value computed 
pursuant to paragraph (b)(2) of this 
section, plus any amount by which the 
basic Class II formula price for the 
second preceding month, adjusted 
pursuant to paragraphs (b)(1) and 1 (x2) 

of this section, was less than the 
Ill price for the second preceding ead 

(1) Determine for the most recent 12- 
month period the simple averagé 
(rounded to the nearest cent) of the 
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basic formula prices computed pursuant 
to § 1001.51(a) and add 10 cents; and 

(2) Determine for the same 12-month 
period as specified in paragraph (b)(1) of 
this section the simple average (rounded 
to the nearest cent) of the basic Class II 
formula prices computed pursuant to 
§ 1001.51(b). 

(c) Class III price. Subject to the 
adjustment set forth below for the 
applicable month, the Class III price 
shall be the basic formula price for the 


25. Section 1001.51 is revised to read 
as follows: 


§ 1001.51 Basic formula prices. 


(a) The “basic formula price” shall be 
the average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential (rounded to the 
nearest one-tenth cent) per one-tenth 
percent butterfat shall be 0.12 times the 
simple average of the wholesale selling 
prices (using the midpoint of any price 
range as one price) of Grade A (92- 
score) bulk butter per pound at Chicago, 
as reported by the Department for the 
month. 

(b) The “basic Class II formula price” 
for the month shall be the basic formula 
price for the second preceding month 
plus or minus the amount computed 
pursuant to paragraphs (b) (1) through 
(4) of this section. 

(1) The gross values per 
hundredweight of milk used to 
manufacture cheddar cheese and butter- 
nonfat dry milk shall be computed, using 
price data determined pursuant to 
§ 1001.21 and yield factors in effect 
under the Dairy Price Support Program 
authorized by the Agricultural Act of 
1949, as amended, for the first 15 days of 
the preceding month and, separately, for 
the first 15 days of the second preceding 
month as follows: 


(i) The gross value of milk used to. 
manufacture cheddar cheese shall be 
the sum of the follo tations: 

(A) Multiply the cheddar cheese price 
by the yield factor used under the Price 
Support for cheddar cheese. 

(B) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
butterfat component of the whey value 
in the cheese price computation; and 

(C) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey. 

(ii) The gross value of milk used to 
manufacture butter-nonfat dry milk shall 
be the sum of the following 
computations: 

(A) Multiply the butter price by the 
yield factor used under the Price 
Support m for butter; and 

(B) Multiply the nonfat dry milk price 
by the yield factor used under the Price 
Support Program for nonfat dry milk. 

(2) Determine the amounts by which 
the gross value per hundredweight of 
milk used to manufacture cheddar 
cheese and the gross value per 
hundredweight of milk used to 
manufacture butter-nonfat dry milk for 
the first 15 days of the preceding month 
exceed or are less than the respective 
gross values for the first 15 days of the 
second preceding month. 

(3) Compute weighting factors tobe - 
applied to the changes in gross values 
determined pursuant to paragraph (b)(2) 
of this section by determining the 
relative proportion that the data 
included in each of the following 
paragraphs is of the total of the data 
represented in paragraphs (b)(3) (i) and 
(ii) of this section: 

{i) Combine the total protection of 
American cheese for the States of 
Minnesota and Wisconsin, as reported 
by the National Agricultural Statistics 
Service of the Department for the most 
recent preceding period, and divide by 
the yield factor used under the Price 
Support Program for cheddar cheese to 
determine the quantity of milk used in 
the production of American cheddar 
cheese: and 

(ii) Combine the total nonfat dry milk 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the most recent 
preceding period, and divide by the 
yield factor used under the Price 
Support Program for nonfat dry milk to 
determine the quantity of milk used in 
the production of butter-nonfat dry milk. 

(4) Compute a weighted average of the 
changes in gross values per 


hundredweight of milk determined 
pursuant to paragraph (b)(2) of this 
section in accordance with the relative 
proportions of milk determined pursuant 
to paragraph (b)(3) of this section. 

26. Section 1001.52 is amended by 
revising paragraph (a)(4)(ii) and adding 
a new paragraph (d) to read as follows: 


§ 1001.52 Plant location adjustments. 


ale? @ 
"4 


(ii) The Massachusetts counties of 
Hampden (only the townships of 
Brimfield, Holland, Monson, Palmer and 
Wales), Hampshire (only the township 
of Ware) and Worcester (only the 
townships of Brookfield, East 
Brookfield, Hardwick, New Braintree, 
North Brookfield, Oakham, Spencer, 
Sturbridge, Warren and West 
Brookfield). 


(d) The zone location of each plant in 
the State of Massachusetts (except 
Berkshire County) that is outside the 
areas specified in paragraph (a) of this 
section shall be based upon its highway 
mileage distance to Boston, 
Massachusetts. The distance for each 
plant shall be the mileage between 
Boston, Massachusetts, and the named 
point nearest to the plant, measured to 
the greatest extent possible over roads 
designated as principal roads, on the 
road maps specified in paragraph (e) of 
this section. 


27. Section 1001.53 is amended by 
revising the introductory text, removing 
and reserving paragraph (e), and 
revising paragraphs (f), (g), and (h)(1) to 
read as follows: 


§ 1001.53 Determination of applicable 
zone locations for pricing purposes. 

In computing the value of fluid milk 
products at class prices under §§ 1001.60 
and 1001.61, the handler’s producer- 
settlement fund debits and credits under 
§ 1001.71, the minimum amounts 
payable to producers under § 1001.73, 
and the minimum amounts payable to 
cooperative associations under 
§ 1001.74, the location adjustments 
specified in § 1001.52 for the zone 
location of the plant for which the 
computation is being made shall be used 
except that for the following items the 
adjustments for the zone locations 
specified shall be used: 

(e) [Reserved] 

(f} For receipts from unregulated 
supply plants assigned to Class I milk; 
the zone location of the plant from 
which the product was received; 





(g) For any excess of beginning 
inventory to Class I milk under 
§ 1001.44{a}(5), (a){(7)(i), or (a){9) over the 
quantities of producer milk and of milk 
from cooperative associations in their 
capacity as handlers under § 1001.9(d) 
eee ee eee 

month, the zone location 
ot tee peel ts from which an 
equivalent quantity of receipts of fluid 
milk products were assigned to Class II 
or Class III milk in the preceding month 
in sequence beginning with the plant in 
the lowest-numbered zone; and 


multiply the remaining pounds of Class I 
skim milk by 110 percent and the 
remaining pounds of Class I butterfat by 
150 percent; 

28. Section 1001.54 is revised to read 
as follows: 


§ 1001.54 Announcement of class prices. 

The market administrator shall 
announce publicly on or before the fifth 
day of each month the Class I price for 
the following month and the Class II 
price for the preceding month, and on or 
before the 15th day of each month the 
Class II price for the following month 
computed pursuant to § 1001.50{b). 

29. Section 1001.60 is revised to read 
as follows: 


§ 1001.66 Handler's value of milk for 
computing basic biended price. 
For the purpose of computing the 


month the value of milk of each handler 
with respect to each of the handler’s 
pool plants, and of each handler 
described in § 1001.9(d) with respect to 
milk that was not received at a pool 
plant, as directed in.this section. The 
prices used shall be those for the 
applicable zone locations as determined 
under § 1001.53. 

(a) Multiply the pounds of producer 
milk and milk received from a handler 
described in § 1001.9(d) that were 
classified in each class as determined 
pursuant to § 1901.44 by the applicable 
class prices and add the resulting 
amounts; 

(b) Add the amounts obtained from 
multiplying the pounds of overage 
subtracted from each class pursuant to 
§ 1001.44{a}(14) and the corresponding 
step of § 1001.44(b) by the respective 
class prices, as adjusted by the butterfat 
differential specified in § 1001.74, that 
Res 
plant; 

(c) Add the amount obtained from 
multiplying the difference between the 


Class Ill price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class III 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to § 1001.44(a)(9) 
and the corresponding step of 

§ 1001.44({b). 

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the poo! plant and the Class III price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to § 1001.44{a)(7)(i) through 
(iv), (vii), and (viii) and the 
corresponding step of § 1001.44(b), 
excluding receipts of bulk fluid cream 
products from an other order plant; 

(e) Add the amount obtained from 
multiplying the difference between 
Class I price applicable at the location 
of the transferor-plant and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1001.44{a)(7)(v) and (vi) 
and the corresponding step of 
§ 1001.44{b); 

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest 
unregulated supply plants from which 
an equivalent volume was received by 
the pounds of skim milk and butterfat 
subtracted from Class I pursuant to 
§ 1001.44(a)(11) and the corresponding 
step of § 1001.44(b), excluding such skim 
milk and butterfat in receipts of bulk 
fluid milk products from an unregulated 
supply plant to the extent that an 
equivalent amount of skim milk or 
butterfat disposed of to such plant by 
handlers fully regulated under any 
Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order; 

(g) For the first month that this 
paragraph is effective, subtract the 
amount obtained from multiplying the 
difference between the Class I price 
epplicable at the location of the pool 
plant and the Class II price, both for the 
preceding month, by the hundredweight 
of skim milk and butterfat in any fluid 
milk products or product specified in 
§ 1001.40{[b) that was included in the 
handler’s inventory at the end of the 
preceding month and classified and 
priced as Class I milk. 

30. Section 1001.62 is redesignated as 


_ § 1001.63, and revised; § 1001.61 is 


redesignated as § 1001.62 and revised; 
and a new § 1001.61 is added, to read as 
follows: 
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§ 1001.61 Partially regulated distributing 
plant operator's vaiue of milk for 
computing basic blended price. 

For the purpose of a the 
basic blended price, the 
adminstrator shall eae for each 
month the value of milk distributed as 
route disposition in the marketing area 
by the operator of a partially regulated 
distributing plant, as follows: 

(a) Subtract from the quantity of route 
disposition distributed in the marketing 
area by the partially regulated 
distributing plant operator the quantity 
of fluid milk products (except those 
described in paragraph (b) of this 
section) received at the plant during the 
month that is classified and priced as 
Class I milk or the equivalent thereof 
under any marketwide pool Federal 
order and that is not used to offset route 
disposition in any other marketing area, 
and multiply the result by the applicable 
Class I price; 

(b) Multiply by the difference between 
the applicable Class I price and the 
Class III price for the month the quantity 
of filled milk distributed as route 
disposition in the area from 
the partially regulated distributing plant 
which is not proved to have been made 
from other fresh fluid milk products; and 

(c) Add the values determined 
pursuant to paragraphs (a) and (b) of 
this section. 


§ 1001.62 Computation of basic blended 
price. 


The market administrator shall 
compute the basic blended price per 
hundredweight applicable to milk 
received at plants located in zone 21 and 
containing 3.5 percent butterfat as 
follows: 

(a) Combine into one total the values 
computed pursuant to §§ 1001.60 and 
1001.61 for all handlers from whom the 
market administrator has received at the 
market administrator's office prior to the 
11th day after the end of the month the 
reports for the month prescribed in 
§ 1001.30 and the payment for the 
preceding month required under 
§ 1001.72{a); 

(b) Deduct the amount of the plus 
adjustments, and add the amount of the 
minus adjustments, that are applicable 
under §§ 1001.52 and 1001.53; 

(c) Subtract for each of the months of 
March, April, May, and June an amount 
computed by multiplying the total 
hundredweight of producer milk 
included in these computations by 20 
cents in March, 30 cents in April, and 40 
cents in May and June; 

(d) Add for the months of August, 
September, and October an amount 
representing 25 percent, 30 percent, and 
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30 percent, respectively, of the aggregate 
amount subtracted under paragraph (c) 
of this section for the prior period of 
March-jJune, and for November add the 
remainder of the amount subtracted 
under such paragraph (c) and the 
interest earned on the aggregate fund; 

(e) Add an amount equal to not less 
than one-half of the unobligated balance 
of the producer-settlement fund at the 
close of business on the 10th day after 
the end of the month; 

(f) Divide the resulting amount by the 
sum of the following for all handlers 
included in these computations: 

(1) The total hundredweight of 
producer milk; 

(2) The total hundredweight for which 
a valve is computed pursuant to 
§ 1001.60(f); and 

(3) The total hundredweight for which 
a valve is computed pursuant to 
§ 1001.61{a); and 

(g) Subtract not less than 4 cents nor 
more than 5 cents for the purpose of 
retaining a cash balance in the 
producer-settlement fund. The result 
shall be the basic blended price for the 
month. 


§ 1001.63 Announcement of blended 
prices and butterfat differential. 

The market administrator shall 
announce publicly on or before: 

(a) The fifth day after the end of each 
month the butterfat differential for such 
month; and 

(b) The 13th day after the end of each 
month the zone blended prices resulting 
from the adjustment of the basic 
blended price for such month, as 
computed under § 1001.62, by the 
location adjustments set forth in 
§ 1001.52. 


$1001.70 [Amended] 

31. Section 1001.70 is amended by * 
changing all references to “§ 1001.61" to 
“§ 1001.62.” 

32. Section 1001.71 is amended by 
revising paragraphs (a){1), (2). (3), and 
(4) to read as follows: 


§ 1001.71 Handlers’ producer-settiement 
fund debits and credits. 


(a) 
(1) Multiply the quantities of producer 
milk, the quantities of fluid milk 
products received at the pool plant from 
cooperative associations in their 
capacity as handlers under § 1001.9(d), 
the quantities of other source fluid milk 
receipts at pool plants that were 
allocated to Class I pursuant to 
§ 1001.44, and the quantities of route 
disposition in the marketing area by 
ted distributing plants for 





to § 1001.61(a) by the basic blended 
price computed under § 1001.62 adjusted 
by any location adjustments applicable 
under §§ 1001.52 and 1001.53. 

(2) For any cooperative association in 
its capacity as a handler under 
§ 1001.9(d), multiply the quantities of 
milk moved to each pool plant by the 
basic blended price computed under 
§ 1001.62 adjusted by any location 
adjustments applicable under §§ 1001.52 
and 1001.53; and to the result add the 
value determined under § 1001.60. 

(3) If the value of fluid milk products, 
as determined under § 1001.60 for any 
pool plant, under § 1001.61 for any 
partially regulated distributing plant, or 
under paragraph (a)(2) of this section for 
any cooperative association in its 
capacity as a handler under § 1001.9{d), 
is greater than the credit as determined 
under paragraph (a)(1) of this section, 
the difference shall be the producer- 
settlement fund debit for the plant or the 
cooperative association in its capacity 
as a handler under § 1001.9(d). 

(4) If the value of fluid milk products, 
as determined under §§ 1001.60 or 
1001.61 for any plant, or as determined 
under paragraph (a)(2) of this section for 
any cooperative association in its 
capacity as‘a handler under § 1001.9{d), 
is less than the credit as determined 
under paragraph (a)(1) of this section, 
the difference shall be the producer- 
settlement fund credit for the plant or 
the cooperative association in its 
capacity as a handler under § 1001.9{d). 


. 7 * 


$1001.73 [Amended] 

33. In Section 1001.73, paragraph (a) is 
amended by changing the words “Class 
Ill” to “Class II”, and paragraph (b) is 
amended by changing the reference to 
“§ 1001.61” to “1001.62.” 

35. Section 1001.78 is revised to read 
as follows: 


§1001.74 [Amended] 
34. In Section 1001.74, —_ (d}{1) 

is amended by the words 

“Class II” to “Class ur”, paragraph (d){2) 
is amended by the reference to 
“§§ 1001.44 and 1001.47” to “§ 1001.44”, 
and paragraph (d)}(3) is amended by 
changing the reference to “§ 1001.61" to 
“§ 1001.62.” 


§ 1001.78 Charges on overdue accounts. 

Any producer-settlement fund account 
balance due from or to a handler under 
§ 1001.72, § 1001.77, or § 1001.78, for 
which remittance has not been received 
in or paid from the market 
administrator's office by the close of 
business on the 20th day of any month, 
shall be increased one percent effective 
the following day. 


36. Section 1001.85 is amended by 


revising paragraph (c) to read as 
follows: 


§ 1001.85 Assessment for order 
administration. 


(c) The quantity distributed as route 
disposition in the marketing area from a 
partially regulated distributing plant for 
which a value is determined under 
§ 1001.61. 


PART 1001—MILK IN THE NEW YORK- 
NEW JERSEY MARKETING AREA 


37. Section 1002.6 is revised to read as 
follows: 


§ 1002.6 Producer. 

Producer means any dairy farmer who 
produces milk approved by a duly 
constituted regulatory agency for fluid 
consumption and who delivers pool milk 
as specified in § 1002.14 to a pool plant, 
a pool unit, a plant specified in 
§ 1002.28(f}(2) which is a partial pool 
plant, or a partial pool unit whose pool 
designation was canceled for failure to 
meet the requirements specified in 
§ 1002.26{a), except that it shall not 
include any such dairy farmer delivering 
to such partial pool plant or partial pool 
unit unless at least 50 percent of such 
dairy farmer's milk delivered to such 
plant or unit is pool milk pursuant to 
§ 1002.14. Each dairy farmer delivering 
milk to a partial pool plant or a partial 
pool unit shall be considered to have 
delivered pool milk for such dairy 
farmer's proportionate share of total 
milk delivered by dairy farmers to such 
plant or unit. 

38. Section 1002.14 is amended by 
revising paragraphs (a) and (b) to read 
as follows: 


§ 1002.14 Pool milk. 


. * * * * 


(a) Milk first received at a pool plant 
which otherwise would be considered 
producer milk under an other order if all 
of such milk is assigned to Class I or 
Class III pursuant to § 1002.45(a)(8) and 
the corresponding step of § 1002.45(b). 

(b) Milk not approved by a duly 
constituted regulatory agency for fluid 
consumption. 

39. Section 1002.15 is revised to read 
as follows: 


$1002.15 Fluid milk product. 


(a) Except as provided in paragraph 
(b) of this section “fluid milk product” 


lowfat milk, milk drinks, buttermilk. 
filled milk, and milkshake and ice milk 
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with added nonfat milk solids, 
concentrated (if in a consumer-type 
package), or reconstituted. 

(b) The term “fluid milk product” shall 
not include: 

(1} Evaporated or condensed milk 
{plain or sweetened), evaporated or 
condensed skim milk (plain or 
sweetened), formulas especially 
prepared for infant feeding or dietary 
use that are packaged in hermetically 
sealed glass or all-metal containers, or 
aseptically packaged and hermetically 
sealed in foil-lined paper containers, 
any product that contains by weight less 
than 6.5 percent nonfat milk solids, and 
whey; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content. 

40. A new § 1002.18 is added to read 
as follows: 


§ 1002.18 Fluid cream product. 


Fluid cream product means cream 
(other than plastic cream or frozen 
cream) or a mixture of cream and milk 
or skim milk containing 10 percent or 
more butterfat, with or without the 
addition of other ingredients. 

41. A new § 1002.19 is added to read 
as follows: 


§ 1002.19 Product prices. 


The prices specified in this section as 
computed and published by the Director 
of the Dairy Division, Agricultural 
Marketing Service, shall be used in 
calculating the basic Class I! formula 
price pursuant to § 1002.51(b), and the 
term “work-day” as used herein shall 
mean each Monday through Friday that 
is not a national holiday. 

(a) Butter price means the simple 
average of the prices per pound of 
approved (92-score) butter on the 
Chicago Mercantile for the 
work-days during the first 15 days of the 
month, using the price reported each 
week as the price for the day of the 
report, and for each succeeding work- 
day until the next price is reported. 

(b) Cheddar cheese price means the 
simple average for the work-days during 
the first 15 days of the month. of the 
prices per pound of cheddar cheese in 
40-pound blocks on the National Cheese 
Exchange (Green Bay, WI). The price 

for each week shall be used as 


(c) Nonfat dry milk price means the 
simple average of the prices per pound 
of nonfat dry milk for the work-days 
during the first 15 days of the month 
computed as follows: 

(1) Use the prices (using the midpoint 
of any price range as one price) reported 
each week for high heat, low heat and 
approved nonfat dry milk, respectively, 
for the Central States production area; 

(2) Compute a simple average of the 
weekly prices for the three types of 
nonfat dry milk in paragraph (c)(1) of 
this section. Such average shail be the 
daily price for the day on which the 
prices were reported and for each 
preceding work-day until the day such. 
prices were previously reported; and 

(3) Add the prices determined in 
paragraph (c)(2) of this section for the 
work-days during the first 15 days of the 
month and compute the simple average 
thereof. 

(d) Edible whey price means the 
simple average of the prices per pound 
of edible whey powder for the Central 
States production area for the work- 
days during the first 15 days of the 
month. The prices used shall be the 
price (using the midpoint of any price 
range as one price) reported each week 
as the daily price for the day on which 
reported, and for each preceding work- 
day until the day such price was 
previously reported. 

42. Section 1002.22 is revised to read 
as follows: 


§ 1002.22 Additional duties of the market 
administrator. 


In addition to the duties specified in 
§ 1000.3(c) of this chapter, the market 
administrator shall perform the 
following duties: 

(a) Maintain a main office and such 
branch offices as may be necessary; 

(b) Promptly notify a handler, upon 
receipt of the handler’s written request 
therefor, of the market administrator's 
determination: as to whether one or 
more plants exist at a specified location, 
as to whether any specified item 
constitutes a part of the handler's plant, 
or as.to which plant a specified item is a 
part in the event that the particular 
premises in question constitutes more 
than one plant: Provided, That if the 
request of the handler is for revision or 
affirmation of a previous determination, 
there is set forth in the request a 
statement of what the handler believes 
to be the changed conditions which 
make a new determination necessary. If 
a handler has been notified in writing of 
a determination with respect to an 
establishment operated by him, any 
revision of such determination shall not 
be effective prior to the date on which 


such handler is notified of the revised 
determination; 

(c)} Place the sums deducted under 
§ 1002.61(d) and retained pursuant to 
§ 1002.70 in an interest-bearing account 
or accounts in a bank or banks duly 
approved as a Federal depository for 
such sums ‘or invest them in short-term 
United States Government securities; 

(d) For the purpose of allocating 
receipts from other Federal order plants 
under § 1002.45(a)(14) and the 
corresponding step of § 1002.45{b), 
publicly announce the market 
administrator's estimate of the 
utilization (to the nearest whole 
percentage) in each class during the 
month of skim milk and butterfat, 
respectively, in pool milk of all handlers. 
Such estimate shall be final for such 
purpose. 

43. Section 1002.25 is amended by 
changing the reference “§ 1002.51” in the 
preamble to “§ 1002.52”, changing all 
references to “§ 1002.89” in paragraphs 
(a)(2) and (a)(3) to “§ 1002.77", changing 
the reference “§ 1002.3” in paragraph 
(c)(5) to “§ 1002.30", changing the words 
“Class II” in paragraph (k)(1) to “Class I 
and Class III”, changing the reference 
“paragraph (c)(3)" in paragraph (1) to 
“paragraph (c)(2)”, and revising 
paragraphs (c) introductory text, (c) (1), 
and (h) to read as follows: 


§1002.25 Bulk tank units. 


. * * . * 


(c) Except as set forth in paragraphs 
(c) (1) through (5) of this section, a 
handler may declare that a unit is to be 
operated as a pool unit and at any time 
may add a farm to a pool unit: Provided, ~ 
That a handler pursuant to paragraph 
(a)(4) of this section may not add farms 
to a pool unit during the months of July 
through March unless such handler’s 
Class I-A skim milk or butterfat 
utilization exceeds the total receipts of 
skim milk or butterfat, respectively, in 
milk from the pool unit, and in the latter 
case he may add only the smallest 
number of farms necessary to provide 
sufficient milk to cover such Class LA 
utilization. 

(1) If the unit is a declared nonpool 
unit or if the farm is a part of a declared 
nonpool unit of such handler. the unit or 
farm may be changed to a pool status, 
except as excluded from the pool milk 
definition pursuant to § 1002.14(d), only 
beginning the first day of a month upon 
notice to the market administrator by 
not later than the 10th day of such 
month. If the notice is filed after the 10th 
day of the month, the effective date 
shall be the first day of the following 
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month except as specified in preees: 
(c}(5) of this section. 

(h) Each oe shall report by not 
later than the 10th day of the eee any 
ch in units during the 
month and as of the first day of such 
month. , 

44. Section 1002.26 is amended by 
revising paragraph (a) to read as 
follows: 


§ 1002.26 Operating requirements. 


(a) Be willing to dispose of as Class - 
A milk in the marketing area milk 
received at the plant or on the unit from 
dairy farmers and agree that if a plant 
designation is canceled for failure to 
meet this requirement, the Class I-A and 
Class -B milk of such plant through the 


through the following June 30; 
45. Section 1002.27 is amended by 


» (h) 
introductory text, (h) (2) and (3) and (i), 
and adding new paragraphs (c) and (1) 
to read as follows: 


§ 1002.27 Suspension and cancellation of 
designation. 


(b} The designation of any plant 
which in any month is not approved by 
a health authority as a source of milk for 
the marketing area shall be 
automatically suspended at the 

of the second month following 


beginning 

the month that the handler receives 
notice that the plant does not have 
health approval as a source of milk for 
the marketing area unless the absence of 
health approval is a t condition 
covering a period of not more than 15 
days: * * * 

(c) The designation of a plant 
pursuant to § 1002.24 shall be suspended 
at the beginning of the second month 
following any consecutive 12-month 
period in which the plant failed to 
receive any pool milk or at the beginning 
of the second month following a month 
in which there is'a failure to maintain 
the facilities and equipment that 
constitute a plant foment to 
§ 1002.8{a). 

(d) The ——— of any plant or 

unit shall be suspended, effective no 
collie than'10 days nor later than 20 
days after the date of mailing of notice, 


by registered letter, to the handler, 
whenever the market administrator, 
subject'to the limitations set forth in 
paragraphs (h) and (j) of this section, 
finds on the basis of available - 
information that the handler operating 
the plant or unit is not meeting the 
requirements set forth in § 1002.28: 
Provided, That, if the handler operating 
the plant or unit is not a cooperative 
association qualified pursuant to 

§ 1002.77, the market administrator shall 
notify any qualified cooperative 
association which has any members 
who deliver milk to such piant or unit, 
and shall also notify individually all 
producers delivering to such plant or 
unit who are not members of such 
qualified cooperative association, of 
such suspension of designation. 


(h) No pool plant or pool unit 
designation shall be suspended for 
failure to meet the requirements of 
§ 1002.26{a) except under the following 
conditions or pursuant to paragraph (1) 
of this section: 

1 eee 

(2) There has been issued by the 
market administrator, following such 
meeting, and mailed to all handlers 
operating pool plants designated 
pursuant to § 1002.24 or pool units 
consisting of farms in the area specified 
in § 1002.25{e) the market 
administrator's determination of the 
desirable utilization of milk received 
from producers each month during all or 
a part of the period set forth in 


the basis of available information that 
the handler operating a plant or unit or 
the cooperative reporting a plant or unit 
is not utilizing milk received from 
producers in accordance with the 
minimum percentage set forth in the 
determination of the market 
administrator previously announced 
pursuant to paragraph (oa) of this 
section: Provided, That the suspension 
of the designation of a plant or unit may 
be made effective-during the months of 
November and December if the market 
administrator finds that the handler is 
utilizing any milk received from 
producers in classes other than those set 
Fo ee name de 
uant.to 


tor announced purs 
pannel (h)(2) of this section. 


21603 


(i) The cancellation of pool plant or 
pool unit designation for failure to meet | 
Se eee 
subject to the following conditions: 

(1) No pool plant or pool unit 
designation shall be canceled if the 


which the suspension is made effective 
in accordance with the minimum 
percentage set forth in the determination 
of the market administrator announced 
pursuant to paragraph (h){2) or 
paragraph (1) of this section. 

(2) No pool Paes or pool unit 
designation shall be canceled if the 
handler operating the plant or unit 
utilized in the specified classes set forth 
in the determination of the market 
administrator announced pursuant to 
paragraph Ch}2) < of this section a 
percentage of the total milk received by 
such handler from producers during the 
month in which the suspension is made 
effective which is not less than the 
percen of the total pool milk 
reported by all handlers for such month 
to have been used in the specified 
classes. 

(3) In the event that all milk received 
from producers at a plant or unit is 
reported to the market administrator by 
a cooperative association qualified 
pursuant to § 1002.77 and such 
association pays the producer for such 
milk, the pool plant or pool unit 
designation shall not be canceled if a 
percentage of all milk reported by such 
cooperative association is utilized in 
accordance with the minimum 

percentage set forth in the determination 
of the market administrator announced 
pursuant to paragraph (h)(2) of this 
section, or in accordance with the 
percentage set forth in paragraph (i)(2) 
of this section. 

(4) Cancellation of designations shall 


* be limited to those plants or units 
, necessary to result in a utilization of 


milk received at the remaining pool 
plants and pool units operated by the 
handler, or reported by the cooperative, 
as the case may be, in accordance with 
the minimum set forth in 
paragraph (1) of this section. or in the 
determination of the market 
administrator announced pursuant to 


paragraph (h){2) of this section. 


(1) The designation of any pool plant 
pursuant to § 1002.24 or any pool unit 
pursuant to § 1002.25{e) shall be 
ene eae nae a 

pool milk received from 


producers at 
rach plant o by such unit during each of 


the months of December and January,. 
and 10 percent during each of the 
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read as follows: 
§ 1002.30 Reports of receipts and 
utilization. 


Each handler, except a handler 
receiving own farm milk and not 
required to be listed pursuant either to 
§ 1062.11 or 1002.12, shall report each 
month to the market administrator for 
the preceding month in the manner and 
on the forms prescribed by the market 
administrator with respect to each pool 
plant, partial pool plant, pool unit or 
partial pool unit operated by such 
person, the information set forth in 
paragraphs (a) through (d) of this 
section. * * * 


* 7 * . . 


(b) Inventories at the beginning and 
the end of the month of fluid milk 


products and products specified in 
§ 1002.41{c){1); 

47. Section 1002.41 is revised to read 
as follows: 


§ 1002.41 Classes of utilization. 


Subject to the conditions set forth in 
§§ 1002.42 through 1002.46, the classes 
of utilization shall be as follows: 

(a) Class F-A milk. Class A milk 
shall be all skim milk and butterfat: 

(1) Disposed of as a fluid milk product, 
except as otherwise provided in 
paragraph (c) and (d) of this section: 

i) Inside the marketing area; 

(ii) As route disposition in an other 
order marketing area; 

(iti) To an other order plant and 
assigned under such other order to Class 
I; 

(iv) In packaged form to an other ; 
order plant if such product is not defined 
as a fluid milk product under such other 

rder; and 


oO , 

(v) To a partially regulated plant 
under an other order and there applied 
as an offset to Class I sales in any other 
order market; 

(2) In shrinkage assigned to Class I-A 
= to paragraph (d) of this section; 


(3) Not specifically accounted for as 
Class I-B, Class Il or Class Ill milk. 

(b) Class I-B milk. Class -B milk 
shail be all skim milk and butterfat: 

(1) Disposed of as a fluid milk product 
outside this or any other Federal 
marketing area, except for: 


(i) Milk moved to a partially regulated 
plant under an other order and there 
applied as an offset to Class I sales in 
any other order market; and 

(ii) Inventory of packaged fluid milk 
products at nonpool plants that are not 
other order plants. 

(2) In shrinkage assigned to Class -B 
aoe to § 1002.42{c). 

(c) Class II milk. Class I milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
cream product, eggnog, and any product 
containing 6 percent or more nonmilk fat 
(or oil) that resembles a fluid cream 
product or eggnog, except as otherwise 
provided in p ph (d) of this section; 

(2) In pack inventory at the end 
of the month of the products specified in 

parsqrach {c){1) of this section; 

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing 
establishment (other than a milk or 
filled milk plant) at which food products 
(other than milk products and filled 
milk) are processed and from which 
there is no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages; and 

(4) Used to produce: 

(i) Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, pot 
cheese, farmers cheese, and their by- 
products (whey); 

(ii) Milkshake and ice milk mixes {or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 

(iii) Any concentrated milk product in 
bulk fluid form other than that specified 
in ph Ca}{AY{tv) of of this section; 

(iv) Plastic cream, frozen cream, 
anhydrous milkfat, aerated cream, sour 
cream and sour half and half, and sour 
cream mixtures containing nonmilk 
items; 

(v) Custards, puddings, pancake mixes 
and buttermilk biscuit mixes, yogurt and 
any other semi-solid product resembling 
a Class II product and containing less 
than 10 percent butterfat; 

(vi) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed 
containers; and 

(vii) Candy, soup, bakery products 
and other prepared foods which are 
processed for general distribution to the 
public. 

(d) Class II] milk. Class lil milk shall 
be all skim milk and butterfat: 

(1) Used to produce: 

(i) Cheese (other than cottage cheese, 
lowfat cottage cheese, and dry curd 
cottage cheese) and its by-products 


"Gi Batter, 


(iii) Any milk product in dry form; 
(iv) Any concentrated milk product in 
bulk fluid form that is used to produce a 


: Class If] product; 


(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and 

(vi) Any product not otherwise 
specified in this section. 

(2) In inventory at the end of the 
month of fluid milk products in bulk or 
packaged form and products specified in 
paragraph (c)(1) of this section in bulk 
form; 


(3) In fluid milk products and products 
specified in paragraph (c)(1) of this 
section that are disposed of by a handler 
for animal feed; 

(4) In fluid milk products and products 
specified in paragraph (c)(1) of this 
section that are dumped by a handler if 
the market administrator is notified of 
such dumping in advance and is given 
the opportunity to verify such 
disposition; 

(5) In skim milk in any modified fluid 
milk product or in any product specified 
in paragraph (c)(1) of this section that is 
in excess of the quantity of skim milk in 
such product that was included within 
the fluid milk product defintion pursuant 
to § 1002.15; 

(6) Contained in fluid milk products 
and products specified in paragraph 
(c}(1) of this section that are destroyed 
or lost by a handler in a vehicular 
accident, flood, fire, or in a similar 
occurrence beyond the handler’s control, 
to the extent that the quantities 
destroyed or lost can be verified from 
records satisfactory to the market 
administrator; and 

(7) In shrinkage assigned pursuant to 
§ 1002.42(a) to the receipts specified in 
§ 1002.42(a)(2) and in shrinkage 
specified in § 1002.42 (b) and (c). 

48. Section 1002.42 is revised to read 
as follows: 


§ 1002.42 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1002.30, the 
market administrator shall determine 
the following: 

(a) The pro rata assignment of 
shrinkage. of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 

(1) In the receipts specified in 
paragraphs (b) (1) through (5) of this 
section on which shrinkage is allowed ' 
pursuant to such paragraph; and 

(2) In other source milk not specified 
in paragraph (b) (1) through (5) of this 





section, which was received in the form 
of a bulk fluid-milk product or,a bulk. 
fluid geam Prod ucts. 

The of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph 
{a)(1) of this section that is not in excess 
of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in pool milk 
received from producers, in milk ~ 
received from pool units, and in milk 
received from units other than pool 
units, exclusive of the quantity for which 
Class il or Class III utilization was 
requested by the handler; 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in receipts of 
fluid milk products in bulk from other 
pool plants; 

(3) Plus 1.5 percent of the skim milk 
and butterfat; respectively, in bulk fluid 
milk products received by transfer from 
other order plants, excluding the 
quantity for which Class II or Class Iil 
classification is requested by the 
operators of both plants; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in receipts of 
fluid milk products in bulk from plants 
other than-those defined in § 1002.8 (b) 
or (d), excluding the quantity for which 
Class Il or Class III classification is 
requested by the handler; and 

(5) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other plants 
that is not in excess of the respective 
amounts of skim milk and butterfat to 
which percentages are applied in 
paragraph (b) (1) through (4) of this 
section;and 

{c) Shrinkage in excess of the amounts 
assigned to Class III pursuant to 
paragraphs (a) and (b) of this section 
shall be assigned pro rata to Class I-A 
and Class I-B in accordance with the 
respective volumes of skim milk and 
butterfat actually accounted for in each 
such class. 

49. Section 1002.44 is revised to read 
as follows: 


$1002.44 Transfers. 

(a) Transfers to pool plants. Skim milk 
or butterfat transferred in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
poo! plant shall be classified as-Class {- 
A milk unless the operators of both 
plants request the same classification in 
another class. In either case, the 
classification of such transfers shall be 
subject to. the follo conditions: 

(1) The skim sihes Loteiaa 
classified in each class be limited to the 
amount of skim milk and butterfat, 
respectively, remaining in such class as 


the transferee-plant after the 
computations pursuant to , 

§ 1002.45{a)(16) and the corresponding _ 
step of § 1002.45(b). 
(2) If the transferor-plant received 
during the month other source milk to be 

allocated pursuant te § 1002.45(a)(7) or 
the corresponding step of § 1002.45(b), 
the skim milk or butterfat.so transferred 
shall be classified so as to allocate the 
least possible Class I utilization to such 
other source milk; and 

(3). If the transferor-handler received 
during the month other source milk to be 
allocated pursuant to § 1002.45{a) (12) or 
(14) or the corresponding steps of 
§ 1002.45(b), the skim milk or butterfat 
so transferred, up to the total of the skim 
milk and butterfat, respectively, in such 
receipts of other source milk, shall not 
be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee-plant. 

(b) Transfers to other order plants. 
Skim milk or butterfat transferred in the 
form of a fluid milk product or a bulk 
fluid cream product from a pool plant to 
an other order plant shall be classified 
in the following manner: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes (either Class I-A, Il or Ill) to 
which allocated as a fluid milk product 
under the other order; 

(2) If transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
{including allocation under the 
conditions set forth in paragraph (b){3) 
of this section); 

(3) If the opetators of both the 
transferor and the transferee plants so 
request in the reports of receipts and 
utilization filed with their respective 
market administrators, transfers in bulk 
form shall be classified as Class I or 
Class Il milk to the’extent of such 
utilization available for such 
classification pursuant to the allocation 
provisions of the other order; 

(4) If. information concerning the 
classes to which such transfers were 
allocated under the other order is not 
available to the market administrator for 
the purpose of establishing classification 
under this paragraph, classification shall 
be as Class I-A, subject to adjustment at 
a later date; 

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class 
consisting primarily of fluid milk 
products shall be classified as Class I-A 
milk, and skim milk or butterfat 
allocated to the other classes shall be 
classified as Class III milk; and. 


of Classification under this 
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(6) If the form in which any fluid milk . 


. product-that is transferred to an other. . . 
_ order plant is not defined as a fluid milk 


product under such other order, - ae 
be in accordance with the provisions of 


- $1002.41. 


(c) Transfers to producer-handlers. 
Skim milk or butterfat in the following 
forms that is transferred from a pool 
plant to a producer-handler under this or 
any other Federal order shall be | 
classified: 

(1) As Class LA milk, if transferred in 
the form of a fluid milk product; and 

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee's utilization of 
skim milk and butterfat in each class, in 
series beginning with Class Ill, shall be 
assigned to the extent possible to its 


* receipts of skim milk and butterfat, 


respectively, in bulk fluid cream 
products, pro rata to each source. 

(d) Transfers to other nonpooil plants. 
Skim. milk or butterfat transferred in the 
following forms from a pool plant to a 
nonpool plant that is not an.other order 
plant or a producer-handler plant shall 
be classified: _ 

(1) As Class A milk, if transferred in 
the form of a packaged fluid milk 
product; and 

(2) As Class I-A milk, if transferred in 
the form of a bulk fluid milk product or a 
bulk fluid cream product, unless the 
following conditions apply: 

{i} The transferring handler claims 
classification pursuant to the 
assignment set forth in paragraph (d)(3) 
of this section in the handler’s report 
submitted to the market administrator 
pursuant to § 1002.30 for the month 
within which such transaction occurred: 

{ii) The operator of such transferee 
plant maintains books and records 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available if requested 
by the market administrator for the 
purpose of verification; 

(iii) In determining the nonpool plant's 
utilization for p of this section, 
any fluid milk products and bulk fluid 
cream products transferred from such 
nonpoo!l plant to a second nonpoo! plant 
shall be classified pursuant to the same 
assignment procedure with respect to 
receipts and utilization at such second 
nonpoo!l plant, except .that classification 
of such transfers in Class I-A and I-B 
shall not be less than.the quantities 
which would be assigned to those . 
classes if the transfer of such products 


- had been wn from a pen one or 


pool unit. 





ee 


t. 
pursuant to paragraph (d)(2)(ii) of this 
. section: 


(i) Packaged receipts of fluid milk 
products from Federal order sources 


areas (assigning receipts to sales in the 
same market to the extent possible) and 
any residual shall be assigned to Class 
I-B route sales. 

(ii) Such bulk transfers and other bulk 
receipts of fluid milk products at such 
transferee plant from pool plants and 
units and from other order plants shall 
next be assigned to any remaining route 
disposition in any Federal order 
marketing area. For this purpose 
receipts from each Federal order market 
shall first be assigned to remaining route 
sales in such marketing area and any 
remainder of such receipts shall be 
prorated with all Federal order receipts 
to remaining route disposition in all 
Federal order marketing areas. 

(iii} Receipts from dairy farmers shall 
then be assigned to any remaining route 
sales in the marketing area. 

(iv) Remaining receipts from dairy 
farmers and other unregulated other 
source receipts (excluding opening 
inventory) in th form of fluid milk 
products shall be assigned pro rata to 
Class I-B, Class II and Class Ill 
utilization at such plant to the extent of 
such utilization available at such plant 
and any remainder of such receipts shall 
be a pro rata to Class I-A bulk 
sales to plants regulated under this 
order and Class I bulk sales to plants 
regulated under other orders. 

(v) Receipts of bulk fluid cream 
products from plants defined pursuant to 
§ 2002.8 (b) and (d) shall be assigned pro 
rata among such plants to any remaining 
Class H and Class Ill utilization on a pro 
rata basis, then to any remaining Class 
LA disposition and finally any Class - 
B disposition. 

{vi} Any remaining receipts of fluid 
milk products = bulk fluid cream 


utilization, then to Class I-B utilization, 
then to Class fi utilization, and finally to 
Class Ij utilization at such plant: 


(vii) Any remaining Class LA route 
disposition in any Federal marketing 


area shall be subject to the pricing 
specified in § 1002.60(d){2). 

50. Section 1002.45 is revised to read 
as follows: 


§ 1002.45 Allocation of skim milk and 
butterfat classified. 

The classification of milk received 
from producers at each pool plant or 
pool unit for each handler shall be 
determined each month pursuant to 
paragraphs (a), (b),.and (c} of this 
section: Provided, That for the purpose 
of establishing the pool status of any 
plant with Class I-A route disposition in 
the marketing area which is not a pool 
plant pursuant to § 1002.24, skim milk 
and butterfat in milk received at such 
plant directly from dairy farmers or 
units up to an amount sufficient to 
qualify such plant as a pool plant 
pursuant to § 1002.28 (a) or (b) shall be 
considered the source of such Class FA 
route disposition of such plant and be 
subtracted from Class I-A prior to the 
application of the allocation sequence 
set forth in paragraphs (a) and (b) of this 
section, unless at the time of filing the 
handler’s report pursuant to § 1002.30 
the handler elects not have it so 
allocated. 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk classified as Class III pursuant to 
§ 1002.42{b); 

(2) Subtract the pounds of skim milk 
received in packaged form from a 
producer-handler for marketing as 
certified fluid milk products from the 
total pounds of skim milk in Class KA 
and Class I-B milk, respectively, in 
accordance with its proportionate 
disposition in such classes; 

(3) Subtract from the remaining 
pounds of skim milk in Class Il, 2 
percent of the pounds of skim milk in 
packaged fluid milk products received 
from other order plants, and subtract the 
balance from Class I-A; 

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1002.41(c){1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class Il; 

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in 
specified in § 1002.41{c}({2) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk 


provisions of this paragraph (a)(5) or 
comparable provisions of another 
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Federal milk order in the immediately 
preceding month. 

(6) Subtract from the remaining 
pounds of skim milk in Class Il the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in 
1002.41(c), but not in excess of the 
pounds of skim milk remaining in Class 
I; 

(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class I-A, class If and 
Class III milk, in series beginning with 
Class III, the pounds of skim milk in: 

(i) Other source milk (except that 
received in the form of a fluid milk 
product} and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1002.41(c)(1) that was not 
subtracted pursuant to paragraphs (a) 
(4), (5) and (6) of this section; 

(ii) Receipts of fluid milk products not 
approved by a duly constituted health 
authority which are excepted from the 
pool milk definition pursuant to 
§ 1002.14{b); 

(iii) Receipts of fluid milk products 
from a producer-handler pursuant to an 
other order or a producer-handler 
defined pursuant to § 1002.12 (except 
pool milk designated in the preamble of 
§ 1002.14). 

{iv} Receipts of fluid milk products 
from a handler’s plant at which milk is 
excepted from the pool milk definition 
pursuant to § 1002.14{h)}. 

(v) Receipts of fluid milk products 
from a handler with own farm milk, 
which milk is excepted from the pool 
milk definition pursuant to § 1002.14({i). 

(8) Subtract from the pounds of skim 
milk remaining in Class HI milk the 
pounds of skim milk in receipts of other 
source milk in the form of fluid milk 
products from plants other than those 
defined in § 1002.8 (b) or (d) and units 
other than pool units for which the 
handler requests a Class III 
classification, but not in any case to 
exceed the pounds of skim milk 

i in such class; 

(9) Subtract from the remaining 
pounds of skim milk in Class II or Class 
Ill milk the pounds of skim milk in bulk 
receipts of fluid milk products from 
other order plants not previously 
assigned and for which a Class Il or 
Class Ill classification is requested by 
both the transferor and transferee 
handler in filing reports of receipts and 
utilization for the month with their 
respective market administrators, but 
not in any case to exceed the pounds of 
skim milk remaining in such class; 
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(10) Subtract from the ds of skim 
milk remaining in each class, in series 
beginning with Class Ill, the pounds of 
skim milk in fluid milk products and 
products specified in § 1002.41(c)(1), in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphs {a)(5) and (7)(i)} of this 
section; 

(11) Add to the remaining pounds of 
skim milk in Class Il the pounds 
subtracted pursuant to paragraph (a)(1) 
of this section; 

(12){i) Subtract pro rata from the 
pounds of skim milk remaining in Class 
I-B, Class If and Class III milk the 
remaining pounds of skim milk in 
receipts of other source milk in the form 
of fluid milk products from plants not 
defined pursuant to § 1002.8 (b) or (d) 
and from units other than poo! units: 
Provided, That if the pounds of skim 
milk to be assigned pursuant to this 
paragraph (a)(12)(i) exceed the available 
pounds of skim milk in Class I-B, Class 
Il, and Class Ill the handler shall 
designate the priority of sources to be 
assigned to such classes; 

(ii) No assignment shall be made 
pursuant to this paragraph with respect 
to milk received from a plant not 
defined pursuant to § 1002.8 (b) or (d) in 
the 401 miles and over freight zone at a 
plant from which 50 percent or more of 
the gross receipts of skim milk and 
butterfat leaves the plant in the form of 
fluid milk products in consumer 
packages or dispenser inserts and is 
classified as Class I-A; 

(13) Subtract pro rata from the 
remaining pounds of skim milk in each 
class the pounds of skim milk in receipts 
from dairy farmers and from the 
handler’s own farm which are excepted 
from the pool milk definition pursuant to 
§ 1002.14 (h) and (i); 

(14) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
skim milk in receipts of fluid milk 
products from other order plants not 
ae assigned pursuant to 

h (a)(3) and (9) of this section: 

me) i) Subject to the provisions of this 

paragraph, such subtraction shall be pro 
rata to the pounds of skim milk in each 
class with respect to whichever of the 
following quantities represents the 
higher proportion of Class Ii and Class 
Ill milk combined: 

(A) The estimated utilization of skim 
milk of all handlers in each class as 
announced for the month pursuant to 
§ 1002.22{d); or 

(B) The total pounds of skim milk 
rema in each class at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 


transfers between pool plants of the 
handler); 

(ii) Should the proration pursuant to 
(i) of this paragraph result in the total 
pounds of skim milk at all pool plants of 
the handler that are to be subtracted at 
this allocation step from Class II and 
Class Ill combined e the 
pounds of skim milk remaining in Class 
If and Class III at all such plants, the 
pounds of such excess shall be 
subtracted from the pounds of skim milk 
remaining in Class I-A milk and Class I- 
B milk after such proration at the pool 
plants at which such other source milk 
was received; 

(iii) Except as provided in (14){ii) of 
this paragraph, should the computations 
pursuant to (14) (i) or (ii) of this 
paragraph result in a quantity of skim 
milk to be subtracted from Class II and 
Class III combined that exceeds the 
pounds of skim milk remaining in such 
classes, the pounds of skim milk in 
Class Il and Class III combined shall be 
increased (increasing as necessary 
Class III and then Class Il to the extent 
of available utilization in such classes at 
the nearest other pool plant of the 
handler, and then at each successively 
more distant pool plant of the handler) 
by an amount equal to such excess 
quantity to be subtracted, and the 
pounds of skim milk in Class I-A milk 
and Class I-B milk combined shall be 
decreased by a like amount, pro rata to 
remaining utilization in each such class. 
In such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and 

(iv) Except as provided in (ii) of this 
paragraph, should the computations 
pursuant to (i) or (ii) of this paragraph 
result in a quantity of skim milk to be 
subtracted from Class I-A milk or Clu: 
I-B milk that exceeds the pounds of 
skim milk remaining in that class, the 
pounds of skim milk in such class shall 
be increased by an amount equal to 
such excess quantity to be subtracted, 
and the pounds of skim milk in Class 0 
and Class Ili combined shall be 
decreased by a like amount (decreasing 
as necessary Class III and then Class Il). 
In such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount in 
sequence beginning with the nearest 
other pool plant of such handler at 
which Class I-A or Class I-B utilization 
is available; 

(15) If the plant at which assignment is 
being made is a plant from which 50 
percent or more of the gross receipts of 
skim milk and butterfat in the form of 


fluid milk products left the plant in the 
form of fluid milk products in consumer 
or dispenser inserts and was 


. packages 
classified as Class I-A, subtract pro rata 


from the remaining pounds of skim milk 
in each class the pounds of skim milk in 
receipts of fluid milk products from 
plants in the 401 miles and over freight 
zone, not defined pursuant to § 1002.8 (b) 
or (d); 

(16) Subtract from the remaining 
pounds of skim milk in Class I-A milk 
the pounds of skim milk in remaining 
receipts from plants (except other order 
plants) or units the pool status of which 
has not yet been established and which 
receipts have not previously been 
assigned pursuant to paragraph 9a) (12) 
and (15) of this section; 

(17) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk received in the form 
of fluid milk products and bulk fluid 
cream products from other pool plants 
and from pool units (not previously 
assigned pursuant to the preamble of 
this section), in accordance with the 
classification assigned by the transferee 
handler subject to the conditions of 
paragraph (a){17) (i) through (iii) of this 
section: 

(i) The skim milk so assigned to any 
class of utilization shall be limited to the 
amount thereof remaining in such class 
in the transferee plant; 

{ii) If the transferor plant received 
during the month other source milk to be 
allocated pursuant to paragraph (a){6) of 
this section the skim milk so transferred 
shall be classified so as to allocate the 
least possible Class I-A or I-B 
utilization to such other source milk; and 

(iii) If the transferor handler received 
during the month other source milk to be 
allocated pursuant to paragraph (a)(12) 
of this section, the skim milk so 
transferred shall not be classified as 
Class I-A or I-B to a greater extent than 
would be applicable to a like quantity of 
such other source milk received at the 
transferee plant; 

(18) Add to the remaining pounds of 
skim milk in Class LA the pounds of 
skim milk received directly from dairy 
farmers or units which was deducted 
pursuant to the proviso in the preamble 
of this section; 

(19) If the pounds of skim milk 
remaining in all classes exceeds the 
pounds of skim milk in receipts from 
producers subtract such excess from the 
pounds of skim milk remaining in each 
class in series beginning with Class IIL 
Any amount so subtracted shall be 
known as “overage”; 





$1002.50 (Redesignated as § 1002.51] 
(b) Butterfat shall be allocated in 
accordance with the outlined 
for ckine milk in paragraph (e) of this 
section; and 
{c) Combine the amounts of skim milk 
and butterfat determined t to 
paragraphs (a) and (b) of this section 
_ into one total for each class. 


§1002.51 [Redesignated as § 1002.52] 


§1002.50a [Redesignated as $1002.50) 

51. Section 1002.51 is redesignated as 
§ 1002.52, § 1002.50 is redesignated as 
§ 1002.51, and § 1002.50a is redesignated 
as § 1002.50. 

52. Section 1002.50 is revised to read 
as follows: 

§1002.50 Ciass prices. 

For poo! milk received during each 
month from dairy farmers or cooperative 
associations of producers, each handler 
shall pay per hundredweight not less 
than the prices set forth in this section, 
subject to the differentials and 
adjustments in §§ 1002.52 and 1002.81. 
Any handler who purchases or receives 
milk during any month from a 
cooperative association of producers but 
does not operate the plant or unit 
receiving this milk from producers shall 
pay the cooperative association on or 


before 2 days before the last day of the 
month if paid by check, or the last day 

_ of the month if paid in cash or cash 

” equivalent, at not less than the lowest 
class price pursuant to this section for 
the preceding month for milk received 
from such cooperative during the first 15 
days of the month, and shall pay the 
cooperative association on or before the 
15th day of the following month the 
balance due for milk received during the 
month from such cooperative at not less 
than the class prices pursuant to this 
section subject to the differentials and 
adjustments set forth in §§ 1002.52 and 
1002.81 applicable at the plant at which 
the milk is first received from the 
cooperative association. Such payments 
to a cooperative association shall be 
deemed not to have been made until the 
payments have been received by the 
cooperative association. 

(a) Class F-A price. For Class I-A 
milk, the Class I price in the 201-210 
mile freight zone shall be the basic 
formula price for the second preceding 
month plus $2.42. The differential value 
in the 1-10 mile freight zone shall be 
$3.14. 

(b) Class I-B price. For Class -B milk 
the price shall be the price for Class FA 
milk. 

(c) Class HI price. For Class II milk, the 
price shall be computed by the Director 


Se iaiicinnsnntnsinhiinsiataacei cies Alea tnicoenitinanaiesindaineepinemgpislinatians 
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53. Section 1002.51 is revised to read 
as follows: 


§1002.51 Basic formula prices. 

{a) The “basic formula price” shall be 
the average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential (rounded to the 
nearest one-tenth cent) per one-tenth 
percent butterfat shall be 0.12 times the 
simple average of the wholesale selling 
prices (using the midpoint of any price 
range as one price) of Grade A (92- 
score) bulk butter per pound at Chicago, 
as reported by the Department for the 
month. 

(b) The “basic Class II formula price” 
for the month shall be the basic formula 
price for the second preceding month 


plus or minus the amount computed 
pursuant to paragraphs (b) (1) through 
(4) of this section. 

(1) The gross values per 
hundredweight of milk ed to 
manufacture cheddar cheese and butter- 
nonfat dry milk shall be computed, using 
price data determined pursuant to 
§ 1002.19 and yield factors in effect 
under the Dairy Price Support Program 
authorized by the Agricultural Act of 
1949, as amended, for the first 15 days of 
the preceding month and, separately, for 
the first 15 days of the second preceding 
month as follows: 

(i) The gross value of milk used to 
manufacture cheddar cheese shall be 
the sum of the following computations: 

(A) Multiply the annie cheese price 
by the yield factor used under the Price 

for cheddar cheese; 

(B) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
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of the Dairy Division and transmitted to 
the market administrator on or before 
the 15th day of the preceding month. The 
Class I price shall be the basic Class II 
formula price computed pursuant to 

§ 1002.51(b) for the month plus the 
amount that the value computed 
pursuant to paragraph (c)(1) of this 
section exceeds the value computed 
pursuant to paragraph (c)(2) of this 
section, plus any amount by which the 
basic Class II formula price for the 
second preceding month, adjusted 
pursuant to paragraphs (c)(1) and (c)(2) 
of this section, was less than the Class 
Ill price for the second preceding month. 

(1) Determine for the most recent 12- 
month period the simple average 
(rounded to the nearest cent) of the 
basic formula prices computed pursuant 
to §1002.51(a) and add 10 cents; and 

(2) Determine for the same 12-month 
period as specified in paragraph (c)(1) of 
this section the simple average (rounded 
to the nearest cent) of the basic Class I 
formula prices computed pursuant to 
§ 1002.51(b). 

(d) Class II] price. Subject to the 
adjustment set forth below forthe _ 
applicable month, the Class Il price 
shall be the basic formula price for the 
month. 


butterfat component of the whey value 
in the cheese price computation; and 

(C) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey. 

(ii) The gross value of milk used to 
manufacture butter-nonfat dry milk shall 
be the sum of the following 
computations: 

(A) Multiply the butter price by the 
yield factor used under the Price 
Support Program for butter; and 

(B) Multiply the nonfat dry milk price 
by the yield factor used under the Price 
Support Program for nonfat dry milk. 

(2) Determine the amounts by which 
the gross value per hundredweight of ' 
milk used to manufacture cheddar 
cheese and the gross value per 
hundredweight of milk used to 
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manufacture butter-nonfat dry milk for 
the first 15 days of the preceding month 
exceed or are less than the respective 
gross values for the first 15 days of the 
second preceding month. 

(3) Compute weighting factors to be 
applied to the changes in gross values 
determined pursuant to paragraph (b)(2) 
of this section by determining the 
relative proportion that the data 
included in each of the following 
paragraphs is of the total of the data 
represented in paragraphs (b)(3) (i) and 
(ii) of this section: 

(i) Combine the total production of 
American cheese for the States of 
Minnesota and Wisconsin, as reported 
by the National Agricultural Statistics 
Service of the Department for the most 
recent preceding period, and divide by 
the yield factor used under the Price 
Support Program for cheddar cheese to 
determine the quantity of milk used in 
the procution of American cheddar 
cheese; and 

(ii) Combine the total nonfat dry milk 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the most recent 
preceding period, and divide by the 
yield factor used under the Price 
Support Program for nonfat dry milk to 
determine the quantity of milk used in 
the production of butter-nonfat dry milk. 

(4) Compute a weighted average of the 
changes in gross values per 
hundredweight of milk determined 
pursuant to paragraph (b)(2) of this 
section in accordance with the relative 
proportions of milk determined pursuant 
to paragraph (b)(3) of this section. 

54. Section 1002.52 is amended by 
changing the reference “§ 1002.50a” in 
the preamble to “§ 1002.50", changing 
the word “0.1” in paragraph (d) to “0.5”, 
changing the words “Class II” in 
paragraphs (e) to “Class III”, and 
revising paragraph (c) to read as 
follows: 


§1002.52 Transportation differentials. 


(c) The differential rates applicable at 
plants shall be as set forth in the 
following schedule: 


211-220... 
221-230... 
231-240... 
241-250... 
251-260... 


eooooocoococoocoococooooo 


Continue adjusting 
ward by 2.5 cents per 10-mile zone. 


7 * . * 7 


55. Section 1002.53 is revised to read 
as follows: 


§ 1002.53 Producer-handier price 
differential. 

For skim milk and butterfat received 
from a handler who is a producer- 
handler under this or any other order 
and is assigned to Class I-A pursuant to 
§ 1002.45(a)(7){iii), the transferee 
handler shall pay a differential equal to 
the difference between the Class I-A 
price and the Class III price both 
appropriately adjusted for differentials 
pursuant to § 1002.52. 

56. Section 1002.55 is revised to read 
as follows: 


§ 1002.55 ‘Transportation credit on bulk 
unit pool milk. 

For pool milk received by a handler in 
a pool or partial pool unit, a 
transportation credit at the rate of 15 
cents per hundredweight shall be 
computed. 

57. A new § 1002.56 is added to read as 
follows: 


cly: 

(a) On or before the fifth day of each 
month, the following: 

(1) The Class I price for the following . 
month applicable at the 201-210 mile 
zone and at the 1-10 mile zone. 

(2) The Class III price for the 
preceding month applicable at the 201- 
210 mile zone and at the 1-10 mile zone; 

(3) The producer butterfat differential 
for the preceding month; 

(4) The average price per 
hundredweight for manufacturing grade 
milk, f.0.b. plants in Wisconsin and 
Minnesota, as reported by the United 
States Department of Agriculture for the 
preceding month; 

(5) The simple average of the daily 
wholesale selling prices (using the 
midpoint of any price range as one 
price) of Grade A (92-score) bulk 
creamery butter per pound at Chicago, 
as reported by the United States 
Department of Agriculture for the 
preceding month; and 

(6) The weighted average of carlot 
prices per pound for nonfat dry milk 
solids, spray process, for human 
consumption, f.o.b. manufacturing plants 
in the Chicago area, as published by the 
United States Department of Agriculture 
for the period from the 26th day of the 


(b) On or before the fifteenth day of 
each month, the Class II price for the 
following month. 


§ 1002.70 [Redesignated as § 1002.60] 
58. Section 1002.70 is redesignated as 
§ 1002.60, and amended by changing all 
references to “§ 1002.51" to “§ 1002.52”, 
changing the reference 
“§ 1002.45(a)(17)", in paragraph (a) to 
“§ 1002.45 (a)(19)”, and revising 
paragraph (d) to read as follows: 


§$ 1002.60 Net pool obligation of handiers. 

(d) Add the amounts computed in 
paragraph (d)(1) through (5) of this 
section: 

(1) Multiply the pounds of overage 
deducted from each class pursuant to 
§ 1002.45(a)(19) and the corresponding 
step of § 1002.45(b). by the applicable 
class price adjusted by the differentials 
pursuant to §§ 1002.52 and 1002.81; 

(2) Multiply the difference between 
the applicable Class I-A and Class Ill 
prices, both adjusted by the applicable 
differential pursuant to § 1002.52, by the 
pounds of skim milk and butterfat in 
other source milk subtracted from Class 
I-A pursuant to § 1002.45(a)(7)(i) and the 





by the of skim milk and 


specified in § 1002.44(d)(3)(vii); 
(3) Multiply the 
ice differential 


LA pursuant to § 1002.45(a)(7)(ii) and 
* the corresponding step of § 1002.45(b 


Class Il price, as the case may be, for 
the current month, both applicable at the 
location of the nearest plant or unit from 
which an equivalent quantity of Class III 
milk was received in the 
month, by the pounds of skim milk and 
butterfat subtracted from Class I-A and 
Class II pursuant to § 1002.45(a)(10) and 
the corresponding step of § 1002.45(b). 
(5) For the first month that this 


plant and the Class Ill price, both for the 
preceding month, by the hundredweight 

of skim milk and butterfat in any fluid 

milk products or product specified in 

§ 1002.40(c) that was included in the 

handler’s inventory at the end of the 


§ 1002.71 [Redesignated as § 1002.61] 
59. Section 1002.71 is redesignated as 


to “§ 1002.71", changing the reference 
“$ 1002.70” in paragraph (a) to 

“§ 1002.60", changing the reference 

“§ 1002.89” in paragraph (b) to 

“§ 1002.77", and redesignating 
paragraphs (b-1) through (g) as 


60. A new § 1002.62 i is added to read 
as follows: 


§ 1002.62 Announcement of uniform price. 
The market administrator shall 
publicly announce, on or before the 14th 
day of each month, the uniform price for 
the preceding month pursuant to 
§ 1002.61 applicable at the 201-210 mile 
zone and at the 1-10 mile zone pursuant 
to § 1002.82. 


§§ 1002.83 through 1002.89 [ 
as §§ 1002.70 through 1002.71] 
61. Sections 1002.83 through 1002.89 


are redesignated as §§ 1002.70 through 
1002.77. 


of § 1002.45(b) and 
otek butterfat 


62. Section 1002.70 is revised to read 
as follows: 


§ 1002.70 Producer settlement fund. 

The market administrator shall 
establish and maintain a separate fund 
known as the “producer setilement 
fund” into which he shall deposit all 
payments and out of which he shall 
make all payments pursuant to 
$§ 1002.72 through 1002.77. All amounts 
subtracted under § 1002.61(d), inclusive 
of interest earned thereon, shall remain 
therein as an obligated balance until it is 
withdrawn for the purpose of 
effectuating § 1002.61(e). 


§ 1002.71 [Amended] 

63. Section 1002.71 is amended by 
changing the reference “§ 1002.90” to 
“§ 1002.85”. 


$1002.72 [Amended] 

64. Section 1002.72 is amended by 
changing the reference “§ 1002.84" to 
“§ 1002.71”. 


§ 1002.73 [Amended] 

65. In Section 1002.73, paragraph (a) is 
amended by changing the reference 
“§ 1002.84” to “§ 1002.71’, and the 
reference “§ 1002.85” to “§ 1002.72”. 


§ 1002.76 [Amended] 

66. Section 1002.76 is amended by 
changing the reference “§§ 1002.85 and 
1002.90” to “§ § 1002.72 and 1002.85”. 

67. Section 1002.77 is amended by 
removing paragraph (1). 

68. Section 1002.82 is revised to read 
as follows: 


§ 100282 Transportation differentials. 

The transportation differential shall 
be plus or minus the appropriate 
differential shown in column B of the 
schedule in § 1002.52(c) for the zone of 
the plant to which the milk is delivered 
or in the case of farms included in units 
the zone of the township in which the 
milk is received. 


§ 1002.90 [Redesignated as 1002.65] 

69. Section 1002.90 is redesignated as 
§ 1002.85 and amended by changing the 
reference * *§ 1002.85” to “§ 1002.72", and 
changing the reference “§ 1002.70(d}(2)” 
to “§ “§ 1002.60(4)(2)". 


PART 1004—MILK IN THE MIDDLE 
ATLANTIC MARKETING AREA 


70. Section 1004.10 is amended by 
revising paragraph (d) to read as 
follows: 


$1004.10 Producer-handier. 

(d) Sections 1004.40 through 1004.45, 
1004.50 through 1004.54, 1004.60 through 
1004.62, 1004.70 through 1004.79, 1004.85 
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and 1004.86, and 1004.90 through 1004.95 
shall not apply to a producer-handler. 

71. Section 1004.11 is revised to read 
as follows: 


§ 1004.11 Dairy farmer. 


Dairy farmer means any person who 
produces milk which is delivered in bulk 
to a plant. A dairy farmer shall be a 
“dairy farmer for other markets” with 
respect to milk reported pursuant to 
§ 1004.7(d)(4). 

72. Section 1004.12 is amended by 
revising paragraphs (a), (e) and (f}(5) to 
read as follows: 


§ 1004.12 Producer. 
. 


* . * * 


(a) A diary farmer with respect to milk 
which is received at a pool plant 
pursuant to § 1004.7(a), (b), or (e) - 
directly from the farm. 


* * 7 : * 


(e) Milk which is diverted in 
accordance with the provisions of this 
section shall be deemed to have been 
received by the handler for whose 
account it is diverted at a pool plant at 
the location of the plant from which it is 
diverted, except that, for the purpose of 
applying location adjustments pursuant 
to §§ 1004.52 and 1004.75 and the direct- 
delivery differential pursuant to 
§ 1004.79, milk which is diverted shall be 
considered to be received at the location 
of the palnt to which the milk is 
diverted. 


t 7 . . * 


(f) * *+ 

(5) Dairy farmer with respect to milk 
physicially received at a pool plant as 
diverted milk from an other order plant 
if all of the milk so received from such 
dairy farmer is assisgned to Class II or 
Class Ili and the milk is treated as 
producer milk under the provisions of 
such other order. 

73. Section 1004.13 is amended by 
revising paragraph (a) to read as 
follows: 


§ 1004.13 Producer milk. 

(a) Received at a pool plant pursuant 
to § 1004.7(a), (b), or (e) directly from the 
farm. 

74. Section 1004.14 is revised to read 
as follows: 


§ 1004.14 Other source milk. 


Other source milk means all skim 
milk and butterfat contained in or 
represented by: 

(a) Receipts in the form of fluid milk 
products and bulk products specified in 
§ 1004.40{b){1) from any source other 
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than producers, handlers described in 
§ 1004.9{c), or pool plants; 


§ 1004.40(b)(1); 

(c) Products (other than fluid milk 
products, products specified in 
§ 1004.40(b){1), and products produced 
at the plant during the same month} 
from any source which are reprocessed, 
converted into, or combined with 
another product in the plant during the 
month; and 

(d) Receipts of any milk product (other 
than a fluid milk product or a product 
specified in § 1004.40(b}(1)) for which 
the handler fails to establish a 
disposition. 

75. Section 1004.15 is revised to read 
as follows: 


§ 1004.15 Fluid milk product. 


(a) Except as provided in paragraph 
(b) of this section “fluid milk product” 
means any of the following products in 
fluid or frozen form: Milk, skim milk, 
lowfat milk, milk drinks, buttermilk, 
filled milk, and milkshake and ice milk 
mixes containing less than 20 percent 
total solids, including any such products 
that are flavored, cultured, modified 
with added nonfat milk solids, 
concentrated (if in a consumer-type 
package), or reconstituted. 

(b) The term “fluid milk product” shall 
not include: 

(1) Evaporated or condensed milk 
(plain or sweetened), evaporated or 
condensed skim milk (plain or 
sweetened), formulas especially 
prepared for infant feeding or dietary 
use that are packaged in hermetically 
sealed glass or all-metal containers or 
aseptically packaged and hermetically 
sealed in foil-lined paper containers, 
any product that contains by weight less 
than 6.5 percent nonfat milk solids, and 
whey; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of the 
quantity of skim milk in an equal volume 
of an unmodified product of the same 
nature and butterfat content. 

76. A new § 1004.16 is added to read 
as follows: 


§ 1004.16 Fluid cream product. 


Fluid cream product means cream 
(other than plastic cream or frozen 


addition of other ingredients. 
77. A new Section 1004.21 is added to 
read as follows: 


§ 1004.21 Product prices. 


The prices specified in this section as 
computed as published by the Director 
of the Dairy Division, Agricultural 
Marketing Service, shall be used in 
calculating the basic Class II formula 
price pursuant to § 1004.51{b), and the 
term “work-day” as used herein shall 
mean each Monday through Friday that 
is not a national holiday. 

(a) Butter price means the simple 
average of the prices per pound of 
approved (92-score} butter on the 
Chicago Mercantile for the 
work-days during the first 15 days of the 
month, using the price reported each 
week as the price for the day of the 
report, and for each succeeding work- 
day until the next price is reported. 

(b) Cheddar cheese price means the 
simple average for the work-days during 
the first 15 days of the month, of the 
prices per pound of cheddar cheese in 
40-pound blocks on the National Cheese 
Exchange (Green Bay, WI). The price 
reported for each week shall be used as 
the price for the day on which reported, 
and for each succeeding work-day until 
the next price is reported. 

(c) Nonfat dry milk price means the 
simple average of the prices per pound 
of nonfat dry milk for the work-days 
during the first 15 days of the month 
computed as follows: 

(1) Use the prices (using the midpoint 
of any price range as one price) reported 
each week for high heat, low heat and 
approved nonfat dry milk, respectively, 
for the Central States production area; 

(2) Compute a simple average of the 
weekly prices for the three types of 
nonfat dry milk in paragraph (c)(1} of 
this section. Such average shall be the 
daily price for the day on which the 
prices were reported and for each 
proceding work-day until the day such 
prices were previously reported; and 

(3} Add the prices determined in 
paragraph (c)(2) of this section for the 
work-days during the first 15 days of the 
month and compute the simple average 
thereof. 

(d) Edible whey price means the 
simple average of the prices per pound 
of edible whey powder for the Central 
States production area for the work- 
days during the first 15 days of the 
month. The prices used shall be the 
price pnp le sapien ined eal 
range as one price) reported each week 
as the daily price for the day on which 
reported, and for each preceding work- 
day until the dey such price was 
previously reported. 

78. In § 1004.30, paragrephs (2) (1). (2), 
and (3) are revised to read as iollows: 


§ 1004.30 Reports of receipts and 
utilization. 


(a}* ** 


(1) The quantities of skim milk and 
butterfat contained in: 

ee 
(inchading such handler’s own 
production) and milk received from a 
cooperative association for which it is a 
handler pursuant to § 1004.9{c}; 

(ii} Receipts of fluid milk products and 
bulk fluid cream products from other 
poo! plants; and 

(iii) Receipts of other source milk; 

(2) Inventories at the beginning and 
end of the month of fluid milk products 
and products specified in § 1004.40{b){1}; 

(3) The utilization or disposition of all 
skim milk and butterfat required to be 
reported pursuant to this paragraph, 
showing separately in-area route 
disposition, except filled milk, and filled 
milk route disposition in the area; 

79. Section 1004.40 is revised to read 
as follows: 


§ 1004.40 Classes of utilization. 

Subject to the conditions set forth in 
§§ 1004.41 through 1004.44, all skim milk 
and butterfat required to be reported by 
a handler pursuant to §§ 1004.30 and 
1004.32 shall be classified as follows: 

(a) Class I milk. Class I milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of a fluid 
milk product, except as otherwise 
provided in paragraph (b) and (c) of this 
section; and 


(2} Not specifically accounted for as 
Class Hf or Class Ill milk. 

(b) Class H milk. Class I! milk shall be 
all skim milk and butterfat: 

(1) Disposed of in the form of fluid 
cream products, eggnog, and any 


product containing 6 percent or more 
nonmilk fat (or oil) that resembles a 
fluid cream product or eggnog, except es 
otherwise provided in paragraph {c) of 
this section; 

(2) In packaged inventory at the end 
of the month of the products specified in 
paragraph (b)(1) of this section: 

(3) In bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing 
establishment (other than a milk or 
led mil plan t which food product 
(other than milk products and filled 
milk) are processed and from which 
there is no disposition of fluid milk 
products or fluid cream products other 
than those received in consumer-type 
packages; and 

(4) Used to produce: 

{i} Cottage cheese, lowfat cottage 
cheese, dry curd cottage cheese, pot 
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cheese, farmers cheese, and their by- 
products (whey); 

(ii) Milkshake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 

(iii) Any concentrated milk product in 
bulk fluid form other than that specified 
in paragraph (c)(1)(iv) of this section; 

(iv) Plastic cream, frozen cream, 
anhydrous milkfat, aerated cream, sour 
cream and sour half and half, and sour 
cream mixtures containing nonmilk 
items; 

(v) Custards, puddings, pancake mixes 
and buttermilk biscuit mixes, yogurt and 
any other semi-solid product resembling 
a Class II product and containing less 
than 10 percent butterfat; and 

(vi) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed 
containers. 

((vii) Candy, soup, bakery products 
and other prepared foods which are 
processed for general distribution to the 
public. 

(c) Class III milk. Class Il milk shall 
be all skim milk and butterfat: 

(1) Used to produce: 

(i) Cheese (other than cottage cheese, 
lowfat cottage cheese, and dry curd 
cottage cheese) and its by-products 
(whey); 

(ii) Butter; 

(iii) Any milk product in dry form; 

(iv) Any concentrated milk product in 
bulk fluid form that is used to produce a 
Class III product; 

(v) Evaporated or condensed milk 
(plain or sweetened) in a consumer-type 
package and evaporated or condensed 
skim milk (plain or sweetened) in a 
consumer-type package; and 

(vi) Any product not otherwise 
specified in this section. 

(2) In inventory at the end of the 
month of fluid milk products in bulk or 
packaged form and products specified in 
a (b){1) of this section in bulk 

‘orm; 

(3) In fluid milk products and products 
specified in paragraph (b)(1) of this 
section that are disposed of by a handler 


and products 


such dumping in advance and is given 
the opportunity to verify such 
disposition; 

(5) In skim milk in any modified fluid 
milk product that is in excess of the 
quantity of skim milk in such product 
that was included within the fluid milk 
— definition pursuant to § 1004.15; 


(6) In shrinkage assigned pursuant to 
§ 1004.41(a) to the receipts specified in 
§ 1004.41(a)(2) and in shrinkage 
specified in § 1004.41 (b) and (c). 

80. Section 1004.41 is revised to read 
as follows: 


§ 1004.41 Shrinkage. 

For purposes of classification all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1004.30, the 
market administrator shall determine 
the following: 

(a) The pro rata assignment of 
shrinkage of skim milk and butterfat, 
respectively, at each pool plant to the 
respective quantities of skim milk and 
butterfat: 

(1) In the receipts specified in 
paragraphs (b) (1) through (6) of this 
section on which shrinkage is allowed 
pursuant to such paragraphs; and 

(2) In other source milk not specified 
in paragraph (b) (1) through (6) of this 
section, which was received in the form 
of a bulk fluid milk product or a bulk 
fluid cream product; 

(b) The shrinkage of skim milk and 
butterfat, respectively, assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in paragraph 
(a)(1) of this section that is not in excess 
of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
(excluding milk diverted by the plant 
operator to another plant and milk 
received from a handler described in 
§ 1004.9(c)); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk 
received from a handler described in 
§ 1004.9(c) and in milk diverted to such 
plant from another pool plant, except 
that if the operator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 
bulk tank sampies, the applicable 
percentage under this paragraph shall be 
2 percent; 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the plant to which 
the milk is delivered purchases such 
milk on the basis of weights determined 
from its measurement at the farm and 
butterfat tests determined from farm 
bulk tank samples, the applicable 
percentage shall be zero; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk tank 
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lots of fluid milk products received by 
transfer from other order plants, 
excluding the quantity for which Class II 
or Class III classification is requested by 
the operators of both plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in receipts 
from dairy farmers for other markets 
pursuant to § 1004.11 and receipts of 
bulk fluid milk products received from 
unregulated supply plants, excluding the 
quantity for which Class II or Class III 
classification is requested by the 
handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk tank 
lots of fluid milk products transferred to 
other plants that is not in excess of the 
respective amounts of skim milk and 
butterfat to which percentages are 
applied in paragraphs (b) (1), (2), (4), (5), 
and (6) of this section; an 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a 
cooperative association is the handler 
pursuant to § 1004.9 (b) or (c), but not in 
excess of 0.5 percent of the skim milk 
and butterfat, respectively, in such milk. 
If the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of weights determined from its 
measurement at the farm and butterfat 
tests determined from farm bulk tank 
samples, the applicable percentage 
under this paragraph for the cooperative 
association shall be zero. 

81. Section 1004.42 is revised to read 
as follows: 


§ 1004.42 Classification of transfers and 
diversions. 


(a) Transfers and diversions to pool 
plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to another 
pool plant shall be classified as Class I 
milk unless the operators of both plants 
request the same classification in 
another class. In either case, the 
classification of such transfers or 
diversions shall be subject to the 
following conditions: 

(i) The skim milk or butterfat 
classified in each class shall be limited 
to the amount of skim milk and 
butterfat, respectively, remaining in 
such class at the transferee-plant or 
divertee-plant after the computations 
pursuant to § 1004.44({a)(12) and the 
corresponding step of § 1004.44(b); 

(2) If the transferor-plant or divertee- 
plant received during the month other 
source milk to be allocated pursuant to 
§ 1004.44({a)(7) or the corresponding step 
of § 1004.44(b), the skim milk or 
butterfat so transferred or diverted shall 
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be classified so as to allocate the least 
possible Class tf utilization to such other 
source milk; and 

(3) Lf the transferor-handler or 
divertor-handler received during the 
month other source milk to be allecated 
pursuant to § 1004.44{a){11) or (12) or the 


be classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
= transferee-plant or the divertee- 
pliant. 

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a ° 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or 
butterfat that is in excess of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat, 
respectively, in fluid milk products and 
bulk fluid cream products, respectively, 
that are in the same category as 
described in paragraph (b)({1), (2), or (3) 
of this section. 

(1) if transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) Hf transferred in bulk form, 
classification shall be in the classes to 
which allocated under the other order 
(including allocation under the 
conditions set forth in paragraph (b)(3) 
of this section); 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or 
diversions in bulk form shall be 
classified as Class Ii or Class If milk to 
the extent of such utilization available 
for such classification pursuant to the 
allocation provisions of the other order; 

(4) Lf information concerning the 
classes to which such transfers or 
diversions were allocated under the 
other order is not available to the 
market administrator for the purpose of 
establishing classification under this 


(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class 


allocated to the other classes shall be 
classified as Class IIT milk; and — 

(6) Hf the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§ 1004.40. 

(c) Transfers to producer-handlers 
and transfers and diversions to exempt 
distributing plants operated by 
governmental agencies. Skim milk or 
butterfat in the following forms that is 
transferred from a poo! plant to a 
producer-handler under this or any other 
Federal order or transferred or diverted 
from a pool plant to an exempt 
distributing plant operated by a 
governmental agency shall be classified: 

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and 

(2) In accordance with the utilization 
assigned to it by the market 
administrator, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the transferee’s utilization of 
skim milk and butterfat in each class, in 
series beginning with Class Il, shall be 
assigned to the extent possible to its 
receipts of skim milk and butterfat, 
respectively, in bulk fluid cream 
products, pro rata to each source. 

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the following 
forms from a pool plant to a nonpool 
plant that is not an other order plant, a 
producer-handler plant, or an exempt 
distributing plant operated by a 
governmental agency shall be classified: 

(1) As Class I milk, if transferred in 
the form of a packaged fluid milk 
product; and 

(2) As Class I milk, if transferred or 
diverted in the form of a bulk fluid milk 
product or a bulk fluid cream product, 
unless the following conditions apply: 

(i) If the conditions described in 
paragraphs (d)(2)(i)(A) and (B) of this 
section are met, transfers or diversions 
in bulk form shall be classified on the 
basis of the assignment of the nonpool 
plant's utilization to its receipts as set 
forth in paragraphs (ayant) through 
(viii) of this section: 

(A) The transferor-handler or divertor- 
handler claims such classification in its 
report of receipts and utilization filed 
pursuant to § 1004.30 for the month 
within which such transaction occurred; 
and 

(B) The nonpool plant operator 
maintains books and records i 
the utilization of all skim milk and 
butterfat received at such plant which 
are made available for verification 
purposes if requested by the market 
administrator; 


nonpoo! plant and transfers of packaged 
fluid milk products from such nonpool 
plant to plants fully regulated 

thereunder shall be assigned to the 
extent possible in the following 
sequence: 

(A) Pro rata to receipts of packaged 
fluid milk products at such nonpool 
plant from pool plants; 

(B) Pro rata to any 
unassigned receipts of packaged fluid 
milk products at such nonpool plant 
from other order plants; 

(C} Pro rata to receipts of bulk fluid 
milk preducts at such nonpool plant 
from pool plants; and 

(D} Pro rata to any remaining 
unassigned receipts of bulk fluid milk 
products at such nonpool plant from 
other order plants; 

(iii) Any remaining Class I disposition 
of packaged fluid milk products from the 
nonpoo!l plant shall be assigned to the 
extent possible pro rata to any 
remaining unassigned receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants; 

(iv) Transfers of bulk fluid milk 
products from the nonpool plant to a 
plant fully regulated under any Federal 
milk order, to the extent that such 
transfers to the regulated plant exceed 
receipts of fluid milk products from such 
plant and are allocated to Class I at the 
transferee-plant, shall be assigned to the 


extent possible in the following 


sequence: 
(A) Pro rata to receipts of fluid milk 
products at such nonpoo! plant from 
pool plants; and 
. (B) Pro rata to any remaining 
unassigned receipts of fluid milk 
products at such nonpoo! plant from 
other order plants; 
(v) Any remaining unassigned Class I 
disposition from the nonpoo! plant shal? 
be assigned to the extent possible in the 


fo sequence: 

(A) To such nonpool plant's receipts 
from dairy farmers who the market 
administrator determines constitute 
regular sources of milk for such nonpool 
plant; and 

(B) To such nonpool plant's receipts of 
milk from plants not fully regulated 
under any Federal milk order which the 
market administrator determines 
constitute regular sources of milk for 
such nonpool plant; 

(vi) Any remaining unassigned 
receipts of bulk fluid milk products at 
the nonpool plant from poo! p'ants and 
other order plants shall be assigned, pro 
rata among such plants, to the extent 
possible first to any remaining Class I 
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utilization, then to Class III utilization, 
and then to Class II utilization at such 
nonpoo! plant; 

(vii) Receipts of bulk fluid cream 
products at the nonpool plant from pool 
plants and other order plants.shall be 
assigned, pro rata among such plants, to 
the extent possible first to any 
remaining Class III utilization, then to 
any remaining Class II utilization, and 
then to Class I utilization at such 
nonpoo! plant; and 

(viii) In determining the nonpool 
plant's utilization for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred 
from such nonpool plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second plant's utilization using the 
same assignment priorities at the second 
piant that are set forth in paragraph 
(d)(2) of this section. 

82. Section 1004.43 is revised to read 
as follows: 


§ 1004.43 General classification rules. 

(a) Each month, the market 
administrator shall correct for 
mathematical and other obvious errors, 
the reports of receipts and utilization 
submitted pursuant to § 1004.30 (a), (b) 
and (d) by each handler and compute 
the total pounds of skim milk and 
butterfat, respectively, in each class at 
each of the plants of such handler, and 
the total pounds of skim milk and 
butterfat in each class which was 
received from producers by a 
cooperative association handler 
pursuant to § 1004.9 (b) and (c) and was 
not received at a pool plant. 

(b) If any of the water contained in the 
milk from which a product is made is 
removed before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to be 
considered under this part as used or 
disposed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such products plus 
all the water originally associated with 
such solids. 

(c) The classification of producer milk 
for which a cooperative association is 
the handler pursuant to § 1004.9 (b) or 
(c) shall be determined separately from 
the operations of any pool plant 
operated by such cooperative 
association. 

83. Section 1004.44 is revised to read 
as follows: 


§ 1004.44 Classification of producer milk. 
After making the computations 
pursuant to § 1004.43, the market 
administrator each month shall 
determine the classification of milk 
received from producers by each 


cooperative association handler 
pursuant to § 1004.9 (b) and (c) which 
was not received at a pool plant, and the 
classification of milk received from 
producers and from cooperative 
association handlers pursuant to 

§ 1004.9(c) at each pool plant for each 
handler as follows: 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk in shrinkage specified in 
§ 1004.41(b); 

(2) Subtract from the total pounds of 
skim milk in Class I, the pounds of skim 
milk in: 

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment 
obligation under any order; and 

(ii) Receipts of exempt milk; 

(3) Subtract from the remaining 
pounds of skim milk in each class the 
pounds of skim milk in fluid milk 
products received in packaged form 
from an other order plant, except that to 
be subtracted pursuant to paragraph 
(a){7){vi) of this section, as follows: 

(i) From Class II milk, the lesser of 
the pounds remaining, or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(4) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in products specified in § 1004.40(b)(1) 
that were received in packaged form 
from other plants, but not in excess of 
the pounds of skim milk remaining in 
Class Il; 

(5) Subtract from the remaining 
pounds of skim milk.in Class II the 
pounds of skim milk in products 
specified in § 1004.40(b)(1) that were in 
inventory at the beginning of the month 
in packaged form, but not in excess of 
the pounds of skim milk remaining in 
Class IL. This paragraph shall apply only 
if the pool plant was subject to the 
provisions of this paragraph (a)(5) or 
comparable provisions of another 
Federal milk order in the immediately 

ing month; 

(6) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream 
product) that is used to produce, or 
added to, any product specified in 
§ 1004.40{b), but not in excess of the 
pounds of skim milk remaining in Class 
i; 
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(7) Subtract in the order specified 
below from the pounds of skim milk 
remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in each of the following: 

(i) Other source milk (except that 
received in the form of a fluid milk 
product) and, if paragraph (a)(5) of this 
section applies, packaged inventory at 
the beginning of the month of products 
specified in § 1004.40(b)(1) that was not 
subtracted pursuant to paragraph (a)(4), 
(5), and (6) of this section; 

(ii) Receipts of fluid milk products 
from dairy farmers for other markets 
pursuant to § 1004.11 and from 
unidentified sources; 

(iii) Receipts of fluid milk products 
from a producer-handler, as defined 
under this or any other Federal order; 

(iv) Receipts (other than exempt milk) 
of fluid milk products from a handler 
pursuant to § 1004.9(e); 

(v) Receipts of reconstituted skim milk 
in filled milk from unregulated supply 
plants; 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling to the extent that 
reconstituted skim milk is allocated to 
Class | at the transferor plant and is not 
assigned under this step at a plant 
regulated under another market pool 
order; 

(8) Subtract in the order specified 
below from the pounds of skim milk 
remaining in Class II and Class Ill, in 
sequence with Class III: 

(i) The pounds of skim milk in receipts 
of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2){i) and (7)(v) of this section for 
which the handler requests a 
classification other than Class I, but not 
in excess of the pounds of skim milk 
remaining in Class II and Class III 
combined; 

(ii) The pounds of skim milk in 
receipts of fluid milk products from an 
unregulated supply plant that were not 
subtracted pursuant to paragraphs 
(a)(2)(i). (7)(v) and (8)(i) of this section 
which are in excess of the pounds of 
skim milk determined pursuant to 
paragraphs (a)(8)(ii)(A) through: (C) of 
this section. Should the pounds of skim 
milk to be subtracted from Class II and 
Class Ill combined exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class Ill combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
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at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount: 

(A) Multiply by 1.25 the pounds of 
skim milk remaining in Class I at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
Class I utilization resulting from 
reported Class I transfers between pool 
plants of the handler); 

(B) Subtract from the above result the 
sum of the pounds of skim milk in 
receipts at all pool plants of the handler 
of producer milk, fluid milk products 
from pool plants of other handlers, from 
a cooperative association in its capacity 
as a handler pursuant to § 1004.9(c), and 
in receipts of bulk fluid milk products 
from other order plants that were not 
subtracted pursuant to paragraph 
(a)(7)(vi) of this section; and 

(C) Multiply any plus quantity 
resulting above by the percentage that 
the receipts of skim milk in fluid milk 
products from unregulated supply plants 
remaining at this pool plant is of all such 
receipts remaining at this allocation step 
at all pool plants of the handler; and 

(iii) The pounds of skim milk in 
receipts of bulk fluid milk products from 
an other order plant that are in excess of 
bulk fluid milk products transferred or 
diverted to such plant and that were not 
subtracted pursuant to paragraph 
(a}(7)(vi) of this section, if Class II or 
Class III classification is requested by 
the operator of the other order plant and 
the handler, but not in excess of the 
pounds of skim milk remaining in Class 
II and Class Ill combined; 

(9) Subtract from the pounds of skim 
milk remaining in each class, in series 

ing with Class III, the pounds of 
skim milk in fluid milk products and 
products specified in § 1004.40(b)(1) in 
inventory at the beginning of the month 
that were not subtracted pursuant to 
paragraphis (a)(5) and (7)(i) of this 
section; 

(10) Add to the remaining pounds of 
skim milk in Class III, the pounds of 
skim milk subtracted pursuant to - 
paragraph (a)(1) of this section; 

(11) Subject to the provisions of 
paragraphs (a)(11)(i) and (ii) of this 
section, subtract from the pounds of 
skim milk remaining in each class at the 
plant, prorata to the total pounds of 
skim milk in Class I and in 
Class I and Class Ill combined at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 


utilization in each class resulting from 
transfers between pool plants of the 
handler), with the quantity prorated to 
Class II and Class III combined being 
subtracted first from Class III and then 
from Class II, the pounds of skim milk in 
receipt of fluid milk products from 
unregulated supply plants and from 
other order plants if not classified or 
priced pursuant to the order regulating 
such plants, that were not subtracted 
pursuant to paragraphs (a)(2)(i), (7)(v) 
and (8)(i) and (ii) of this section and that 
were not offset by transfers or 
diversions of fluid milk products to the 
same unregulated supply plant from 
which fluid milk products to be 
allocated at this step were received: 

(i) Should the pounds of skim milk to 
be subtracted from Class II and Class Ill 
combined pursuant to paragraph (a)(11) 
of this section exceed the pounds of 
skim milk remaining in such classes, the 
pounds of skim milk in Class II and 
Class III combined shall be increased 
(increasing as necessary Class III and 
then Class II to the extent of available 
utilization in such classes at the nearest 
other pool plant of the handler, and then 
at each successively more distant pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler's other 
pool plants shall be adjusted in the 
reverse direction by a like amount; and 

(ii) Should the pounds of skim milk to 
be subtracted from Class I pursuant to 
paragraph (a)(11) of this section exceed 
the pounds of skim milk remaining in 
such class, the pounds of skim milk in 
Class I shall be increased by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class II and Class III combined shall 
be decreased by a like amount 
(decreasing as necessary Class III and 
then Class II). In such case, the pounds 
of skim milk remaining in each class at 
this allocation step at the handler’s 
other pool plants shall be adjusted in the 
reverse direction by a like amount, 

i with the nearest plant at 
which Class I utilization is available; 

(12) Subtract in the manner specified 
below from the pounds of skim milk 
remaining in each class the pounds of 
skim milk in remaining receipts of bulk 
fiuid milk products from other plants 
(except receipts from other order plants 
not classified and priced pursuant to the 
order regulating such plants), that are in 
excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 


paragraphs (a)(7)(vi) and (8)(iii) of this 
section: 

(i) Subject to the provisions of 
paragraphs (a)(12)(ii), (iii) and (iv) of this 
section, such subtraction shall be pro 
rata to the pounds of skim milk in Class 
I and in Class I and Class Il combined, 
with the quantity prorated to Class II 


- and Class III combined being subtracted 


first from Class III and then from Class 
Il with respect to whichever of the 
following quantities represents the 
lower proportion of Class I milk: 

(A) The estimated utilization of skim 
milk of all handlers in each class, as 
announced for the month pursuant to 
§ 1004.45(b); or 

(B) The total pounds of skim milk 
remaining in each class at this 
allocation step at all pool plants of the 
handler (excluding any duplication of 
utilization in each class resulting from 
transfers between pool plants of the 
handler); 

(ii) Should proration pursuant to 
paragraph (a)(12)(i) of this section result 
in the total pounds of skim milk at all 
pool plants of the handler that are to be 
subtracted at this allocation step from 
Class II and Class III combined 
exceeding the pounds of skim milk 
remaining in Class II and Class III at 
such plants, the pounds of such excess 
shall be subtracted from the pounds of 
skim milk remaining in Class I after such 
proration at the pool plants at which 
such other source milk was received; 

(iii) Except as provided in paragraph 
(a)(12)(ii) of this section, should the 
computations pursuant to paragraphs 
(a)(12)(i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class II and Class Ill combined 
that exceeds the pounds of skim milk 
remaining in such classes, the pounds of 
skim milk in Class II and Class Ill 
combined shall be increased (increasing 
asn Class III and then Class Il 
to the extent of available utilization in 
such classes at the nearest other pool 
plant of the handler) by an amount 
equal to such excess quantity to be 
subtracted, and the pounds of skim milk 
in Class I shall be decreased by a like 
amount. In such case, the pounds of 
skim milk remaining in each class at this 
allocation step at the handler’s other 
poo! plants shall be adjusted in the 
reverse direction by a like amount; and 

(iv) Except as provided in paragraph 
(a)(12)(ii) of this section, should the 
computations pursuant to paragraphs 
(a)(12){i) or (ii) of this section result in a 
quantity of skim milk to be subtracted 
from Class I that exceeds the pounds of 
skim milk remaining in such class, the 
pounds of skim milk in Class I shall be 
increased by an amount equal to such 





excess to be subtracted, and 
the pounds of skim milk in Class Ii and 
Soe Pere ao rereemnaaaS 
by a like amount 

necessary Class Hil and then Class Il) In 
such case, the pounds of skim milk 
remaining in each class at this 
allocation step at the handler’s other 
pool plants shall be adjusted in the 
reverse direction by a like amount 
beginning with the nearest plant at 
which Class I utilization is available; 

(13) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in receipts of fluid milk 
products and bulk fluid cream products 
from another pool plant and from a 
cooperative association in its capacity 
as a handler pursuant to § 1004.9{c) 
according to the classification assigned 

pursuant to § 1004.42{a); and 

(14) If the pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class Ill. Any 
amount so subtracted shall be known as 

“overage”; 

(b) Butterfat shall be allocated in 
accordance with the outlined 
for skim milk in paragraph (a) of this 
section; and 

(c) The quantity of producer milk in 
each class shall be the combined pounds 
of skim milk and butterfat remaining in 
each class after the tions 
pursuant to paragraph (a)(14) of this 
section and the corresponding step of 
paragraph (b) of this section. 

84. In Section 1004.45, paragraph (b) is 
amended by ing the reference to 
“§ 1004.44{a){1)” to “§ 1004.44{a){12)”, 
and paragraphs (c) and (d) are revised 
to read as follows: 


(c) Report to the market administrator 
of the other order, as soon as possible 
after the report of receipts and 
utilization for the month is received 
from a handler who has received fluid 
milk products or bulk fluid cream 
products from an other order plant, the 
class to which such receipts are 
allocated pursuant to § 1004.44 on the 


correct errors disclosed in verification of 
such report; and 

(d) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products to 
an other order plant, the class to which 
such shipments were allocated by the 
market administrator of the other order 


on the basis of the report by the 


arising from the verification of such 


report. 
85. Section 1004.50 is revised to read 
as follows: 


§ 1004.50 Ciass prices. 

Subject to the provisions of § 1004.52 
the class prices per hundredweight of 
milk for the month shall be as foilows: 

(a) Class I price. The Class I price 
shall be the basic formula price for the 
second ing month plus $3.03. 

(b) Class Il price. The Class II price 
shall be computed by the Director of the 
Dairy Division and transmitted to the 
market administrator on or before the 
15th day of the preceding month. The 
Class Il price shall be the basic Class II 
formula price computed pursuant to 
§ 1004.51(b) for the month plus the 
amount that the value computed 
pursuant to paragraph (b)(1) of this 
section exceeds the value computed 
pursuant to paragraph (b)(2) of this 
section, plus any amount by which the 
basic Class II formula price for the 
second preceding month, adjusted 
pursuant to paragraphs (b)(1) and (b)(2) 
of this section, was less than the Class 
Ill price for the second preceding month. 

(1) Determine for the most recent 12- 
month period the simple average 
(rounded to the nearest cent) of the 
basic formula price computed pursuant 
to § 1004.51(a) and add 10 cents; and 

(2) Determine for the same 12-month 
period as specified in paragraph (b)(1) of 
this section the simple average (rounded 
to the nearest cent) of the basic Class II 
formula prices computed pursuant to 
§ 1004.51(b). 

(c) Class II price. Subject to the 
adjustment set forth below for the 
applicable month, the Class III price 
shall be the basic formula price for the 
month. 


86. Section 1004.51 is revised to read 
as follows: 


§ 1004.51 Basic formula prices. 
(a) The basic formula price shall be 
the average price per hundredweight for 
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ee grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 

reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential (rounded to the 
nearest one-tenth cent) per one-tenth 
percent butterfat shall be 0.12 times the 
simple average of the wholesale selling 
prices (using the midpoint of any price 
range as one price) of Grade A (92- 
score) bulk butter per pound at Chicago, 
as reported by the Department for the 
month. 

(b) The basic Class II formula price 
for the month shall be the basic formula 
price for the second preceding month 
plus or minus the amount computed 
pursuant to paragraphs (b)(1) through (4) 
of this section. 

(1) The gross values per 
hundredweight of milk used to 
manufacture cheddar cheese and butter- 
nonfat dry milk shall be computed, using 
price data determined pursuant to 
§ 1004.21 and yield factors in effect 
under the Diary Price Support 
authorized by the Agricultural Act of 
1949, as amended, for the first 15 days of 
the preceding month and, separately, for 
the first 15 days of the second preceding 
month as follows: 

(i) The gross value of milk used to 
manufacture cheddar cheese shall be 
the sum of the following computations: 

(A) Multiply the cheddar cheese price 
by the yield factor used under the Price 
Support Program for cheddar cheese; 

(B) Multiply the butter price by the 
yield factor used under the Price 
Support Program for determining the 
butterfat component of the whey value 
in the cheese price computation; and 

(C) Subtract from the edible whey 
price the processing cost used under the 
Price Support Program for edible whey 
and multiply any positive difference by 
the yield factor used under the Price 
Support Program for edible whey. 

(ii) The gross value of milk used to 
manufacture butter-nonfat dry milk shall 
be the sum of the following 
computations: 

(A) Multiply the butter price by the 
yield factor used under the Price 
Support Program for butter; and 

(B) Multiply the nonfat dry milk price 
by the yield factor used under the Price 
Support Program for nonfat dry milk. 

(2) Determine the amounts by which 
the gross value per hundredweight of 
milk used to manufacture cheddar 
cheese and the gross value per 
hundredweight of milk used to 
manufacture butter-nonfat dry milk for 
the first 15 days of the preceding month 
exceed or are less than the respective 
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gross values for the first 15 days of the 
second preceding month. 

(3) Compute weighting factors to be 
applied to the changes in gross values 
determined pursuant to paragraph (b)(2) 
of this section by determining the 
relative proportion that the data 
included in each of the following 
paragraphs is of the total of the data 
represented in paragraphs (b)(3) (i) and 
(ii) of this section: 

(i) Combine the total production of 
American cheese for the States of 
Minnesota and Wisconsin, as reported 
by the National Agricultural Statistics 
Service of the Department for the most 
recent preceding period, and divide by 
the yield factor used under the Price 
Support Program for cheddar cheese to 
determine the quantity of milk used in 
the production of American cheddar 
cheese; and 

(ii) Combine the total nenfat dry milk 
production for the States of Minnesota 
and Wisconsin, as reported by the 
National Agricultural Statistics Service 
of the Department for the most recent 
preceding period, and divide by the 
yield factor used under the Price 
Support Program for nonfat dry milk to 
determine the quantity of milk used in 
the production of butter-nonfat dry milk. 

(4) Compute a weighted average of the 
changes in gross values per 
hundredweight of milk determined 
pursuant to paragraph (b)(2) of this 
section in accordance with the relative 
proportions of milk determined pursuant 
to paragraph (b)(3) of this section. 

87. Section 1004.52 is amended by 
deleting the word “pool” from paragraph 
(a). 

88. Section 1004.53 is revised to read 
as follows: 


§ 1004.53 Announcement of class prices 
and producer butterfat differential. 

The market administrator shall 
announce publicly on or before: 

(a) The fifth day of each month, the 
following: 

(1) The Class I price for the following 
month; 

(2) The Class III price for the 
preceding month; and 

(3) The producer butterfat differential 
for the preceding month. 

(b) The fifteenth day of each month, 
the Class II price for the following 
month. 

89. Section 1004.60 is revised to read 
as follows: 


§ 1004.60 Handler's value of milk for 
computing uniform prices. 

For the purpose of computing the 
uniform price, the market administrator 
shall determine for each month the 
value of milk of each handler with 


respect to each of the handler’s pool 
plants and of each handler described in 
§ 1004.9 (b) and (c) as follows: 

(a) Multiply the quantity of milk 
received from a cooperative association 
as a handler pursuant to § 1004.9(c) and 
allocated pursuant to § 1004.44(a)(13) 
and the corresponding step of 
§ 1004.44(b) and the quantity of 
producer milk in each class, as 
computed pursuant to § 1004.44{c), by 
the applicable class prices (adjusted 
pursuant to § 1004.52); 

(b) Add the amount obtained from 
multiplying the pounds of overage 
deducted from each class pursuant to 
§ 1004.44(a)(14) and the corresponding 
step of § 1004.44(b) by the applicable 
class prices adjusted by the applicable 
differentials pursuant to §§ 1004.52, 
1004.74 and 1004.79; 

(c) Add the amount obtained from 
multiplying the difference between the 
Class Ill price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to § 1004.44(a)(9) 
and the corresponding step of 
§ 1004.44(b); 

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class III price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I 
pursuant to § 1004.44(a)(7) (i) through 
(iv) and the corresponding step of 
§ 1004.44(b), excluding receipts of bulk 
fluid cream products from an other order 
plant; 

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the transferor-plant (but not less than 
the Class III price) and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1004.(a)(7) (v) and (vi) and 
the corresponding step of § 1004.44(b); 
and 

(f} Add an amount equal to the value 
at the Class I price of skim milk and 
butterfat assigned to Class I pursuant to 
§ 1004.44(a)(11) and the corresponding 
step of § 1004.44({b) (excluding receipts 
from partially-regulated distributing 
plants for which disposition a specific 
allocation is made to Federal order 
receipts from this or any other order) 
adjusted for the location of the nearest 
plant from which such types of receipts 
were received. 

(g) For the first month that this 
paragraph is effective, subtract the 
amount obtained by multiplying the 
difference between the applicable Class 


21617 


I price and the Class Il price, both for 
the month, by the 
hundredweight of skim milk and 
butterfat in any fluid milk product or 
product specified in § 1004.40(b) that 
was included in the plant's inventory at 
the end of the preceding month and 
classified and priced as Class I milk. 

90. Section 1004.61 is amended by 
changing the reference to “§ 1004.60(e)” 
in paragraph (a) to “§ 1004.60(f)”, 
revising paragraphs (a)(5) to (b) to read 
as follows, and by changing the 
reference “(b)(7)” in paragraph (c) to 
“(b)(5)”. 


§ 1004.61 Computation of weighted 
average price and uniform prices for base 
milk and excess milk. 


a)* * * 


(5) Subtract not less than 4 cents nor 
more than 5 cents per hundredweight. 
The resulting figure shall be the 
weighted average price for the month. 

(b) Subject to paragraph (c) of this 
section, for each month the market 
administrator shall compute the uniform 
prices per hundredweight for base milk 
and excess milk, each of 3.5 percent 
butterfat content, f.o.b market, as 
follows: 

(1) Compute the aggregate value of 
excess milk for all handlers included in 
the computations pursuant to paragraph 
(a) of this section as follows: 

(i) Multiply the quantity of such milk 
which does not exceed the total quantity 
of producer milk received by such 
handlers assigned to Class III milk by 
the Class III milk price; 

(ii) Multiply the remaining 
hundredweight quantity of excess milk 
that does not exceed the total quantity 
of such handlers’ producer milk assigned 
to Class II milk by the Class II price; 

(iii) Multiply the remaining 
hundredweight quantity of excess milk 
by the Class I price; and 

(iv) Add together the resulting 
amounts; 

(2) Divide the total value of excess 
milk obtained in paragraph (b)(1) of this 
section by the total hundredweight of 
such milk and round to the nearest cent. 
The result shall be the uniform price for 
excess milk. 

(3) From the amount resulting from the 
computations of paragraphs (a) (1) 
through (3) of this section subtract an 
amount computed by multiplying the 
hundredweight of milk specified in 
paragraph (a)(4)(ii) of this section by the 
weighted average price; 

(4) Subtract the aggregate value of 
excess milk determined in paragraph 
(b)(1) of this section; 

(5) Divide the result obtained in 
paragraph (b)(4) of this section by the 





total hundredweight of base milk for 
handlers included in the computations 
pursuant to paragraph (a) of this section 
and subtract not less than 4 cents nor 
more than 5 cents per hundredweight. 
The result shall be the uniform price for 
base milk. 


* * . . > 


91. In § 1004.71, paragraph (b)(2) is 
amended by ing the reference 
“§ 1004.60{e)” to “§ 1004.60(f)", and 
paragraph (c)(2) is revised to read as 
follows: 


§ 1004.71 
settlement 


Payments to the producer- 
fund. 


* * * * . 


*ee 


(c) 

(2) Compute the value of the quantity 
assigned in paragraph (c)(1) of this 
section to Class I disposition in this 
area, at the Class I price under this part 
applicable at the location of the other 
order plant and subtract its value at the 
Class Il price. 

92. In § 1004.73, paragraph (a)(1) is 
amended by changing the words “Class 
II” to “Class II”. 

93. Section 1004.75 is revised to read 
as follows: 


(a) For milk received from producers 
and from cooperative association 
handlers pursuant to § 1004.9(c) at a 


determined by the market 
administrator), the uniform price for 
base milk computed pursuant to 

§ 1004.61(b) shail be seduced 1.5 cents 
for each 10 miles distances or fraction 
thereof that such plant is from the 
nearest of such basing points. 

(b) For purposes of computations 
pursuant to §§ 1004.71 and 1004.73 the 
weighted average price shall be reduced 

- at the rate set forth in paragraph (a) of 
this section applicable at the location of 
the nonpoo! plant from which the milk 
was received, except that the adjusted 
weighted average price shall not be less 
than the Class Ill price. 

94. Section 1004.76 is amended by 
revising paragraphs (a}(1}{i) and (b)(5) to 


read as 


§ 1004.76 Payments by a handler 
operating a partially regulated distributing | 


(a) *ee? 
(1){i) The obligation that would have 
been computed pursuant to § 1004.60 at 


such plant shall be determined as 
though such plant were a pool plant. For 
purposes of such computation, receipts 
at such nonpool plant from a poo! plant, 
a cooperative association as a handler 
pursuant to § 1004.9(b), or another order 
plant shall be assigned to the utilization 
at which classified at the pool plant or 
other order plant and transfers from 
such nonpoo! plant to a pool plant or 
another order plant shall be classified as 
Class Il milk if allocated to such class 
at the pool plant or other order plant 
and be valued at the weighted average 
price of the respective order if so 
allocated to Class I milk except that 
reconstituted skim milk in filled milk 
shall be valued at the Class III price. 
There shall be included in the obligation 
so computed a charge in the amount 
specified in § 1004.60{f) and a credit in 
the amount specified in § 1004.71(b)(2) 
with respect to receipts from an 
unregulated suppiy plant, except that 
the credit for receipts of reconstituted 
skim milk in filled milk shall be at the 
Class Ill price, unless an obligation with 
respect to such plant is computed as 
specified below in paragraph (a)(1)(ii) of 
this section; and 

(b) eee 

(5) From the value of such milk at the 
Class I price, subtract its value at the 
weighted average price, and add for the 
quantity of reconstituted skim milk 
specified in paragraph (b)(3) of this 
section its value computed at the Class I 
price less the value of such milk at the 
Class Ill price (except that the Class I 
price and the weighted average price 
shall be adjusted for the location of the 
nonpool plant and shall not be less than 
the Class Ill price). 

95. Section 1004.85 is amended by 
revising paragraph (a) to read as 
follows: 


$1004.85 Assessment for order 
administration. 


° * * * . 


(a) Each handler (excluding a 
cooperative association in its capacity 
as a handler pursuant to § 1004.9(c), and 
a cooperative association as the 
operator of a pool plant with respect to 
milk transferrred in bulk to a pool plant) 
with respect to the handler’s receipts of 
producer milk (including such handler’s 
own-farm production, milk received 
from a cooperative association pursuant 
to § 1004.9{c), and miik transferred in 
bulk from a pool plan owned and 
operated by a cooperative association) 
and other source milk allocated to Class 
I pursant to § 1004.44{a) (7) and (11) and 
the corresponding step of § 1004.44(b), 
except such other source milk that is 


Federal Register / Vol. 55, No. 102 / Friday, May 25, 1990 / Proposed Rules 


excluded from the computations 
pursuant to § 1004.60 (d) and (f); 


* * * * 


§ 1004.92 [Amended] 

96. Section 1004.92 is amended by 
removing the last sentence of paragraph 
(a) and reserving paragraph (e). 

Signed at Washington, DC., on May 18, 
1990. 


Daniel Haley, 

Administrator. 

[FR Doc. 90-12048 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-07-m 


NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 701 


Share, Share Draft, and Share 
Certificate Accounts 


AGENCY: National Credit Union 
Administration (NCUA). 


ACTION: Proposed rule. 


SUMMARY: The NCUA Board proposed 
to revise § 701.35 of its Rules and 
Regulations (“Share, Share Draft, and 
Share Certificate Accounts”) to clarify 
that dividends on member share 
accounts are based on available 
earnings and are not gauaranteed, and 
to require notice of this fact when 
accounts are opened and in any 
advertisements, solicitations or similar 
statements that set forth a dividend rate. 
DATE: Comments on the proposed rule 
must be received on or before July 24, 
1990. 
appress: Send comments to Becky 
Baker, Secretary of the Board, National 
Credit Union Administration, 1776 G 
Street, NW., Washington, DC 20456. 
FOR FURTHER INFORMATION CONTACT: 
Robert M. Fenner, General Counsel, or 
Hattie M. Ulan, Asscciate General 
Counsel, 1776 G Street, NW., 
Washington, DC 20456, telephone: (202) 
682-9630. 
SUPPLEMENTARY INFORMATION: The most 
fundamental difference between credit 
unions and other depository institutions 
is that credit unions are member-owned 
cooperatives. Each member has one vote 
in electing the board of directors, and 
the return on the members’ shares is 
based on the performance of the board 
in running the institution. Because 
dividends are based on earnings, they 
can not be guaranteed. 

These key aspects of the operation of 
a credit union—member election of the 
board, and return on member savings 
based on board performance—reinforce 
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the member-service orientation of credit 
unions and help protect the credit union 
system against the sorts of outside 
influences, from majority stockholders, 
entrepreneuers and others, that have 
caused or contributed to problems in 
other segments of the financial services 
industry. 

In order to preserve and further this 


tory requirement 
that federal credit unions disclose that 
dividends are based on earnings and are 


not guaranteed. 

The legal prohibition against 
guaranteeing dividends in advance is 
inherent in the cooperative structure of 
credit unions and is embedded in 
section 117 of the Federal Credit Union 
Act (12 U.S.C. 1763) which provides, in 


directors may declare a dividend* * *. 
(Emphasis supplied.) 

The Accounting Manual for Federal 
Credit Unions elaborates at paragraph 
5160.2: 


A federal credit union may specify in 
advance or contract for a dividend rate on 
any type of share account. Since a federal 
credit union cannot honor such contracts if 
earnings are insufficient, it is recommended 
that officials exercise extreme caution * * *. 
Disclosures required by Part 701.35 of the 
National Credit Union Administraticn Rules 
and Regulations must be included in the 
agreement. 

Prior to April, 1982, § 701.35 of 
NCUA's Regulations required FCU's to 
give notice to their members, in relevant 
advertisements and account agreements, 
that ‘ ‘[djividends are based on the credit 
union's earnings at the end of a dividend 
period and cannot be guaranteed.” 

In April, 1982, the NCUA deregulated 
§ 701.35. (See 47 FR 17978, 4/27/82.) 
Although specific disclosure 
requirements were removed from the 
regulation, the preamble to the final rule 
stated.: 


Authorized dividends * * * are based on 
available earnings after the provision for 
required reserves, and as a matter of law may 
not be guaranteed in advance * * *. 
Subsection (b) of the final rule requires that 
Federal credit unions accurately represent 


since the 1982 deregulation. It presently 
provides: 


(b) A Federal credit union shall accurately 
represent the terms and conditions of its 


share, share draft, anri share certificate 
accounts in all advet..sing, disclosures, or 
agreements, whether written or oral. 


Thus, although the specific disclosure 
requirement was deregulated, it has 
consistently remained NCUA’s 
interpretation that, based on relevant 
provisions of law, dividends are based 
on current and available undivided 
earnings and cannot be guaranteed. 

Since deregulation of the disclosure 
requirement, the Board has become 
aware of a number of instances where 
credit unions have either provided an 


dependent on available earnings. 

In order to prevent further problems of 
this nature, and to preserve the 
important distinctions between credit 
union share accounts and deposit 
accounts in other institutions, the Board 
proposes to reinstate disclosure 
requirements as follows. 

First, to ensure that members are 
properly advised, a new § 701.35(b){2) is 
proposed, requiring that, at the time an 
account is opened, the accountholders 
receive a written notice that “dividends 
are based upon available i 
end of a dividend period and federal 
regulations prohibit the guarantee of 
dividends.” Second, to avoid any 
misleading advertisements or 
solicitations, a new § 701.35(b)(3) is 
proposed, requiring that any 
advertisement, solicitation, or similar 
statement where a dividend is specified 
include “a clear and conspicuous notice 
* * * that dividends are based upon the 
credit union's earnings at the end of the 
dividend period and that the specified 
dividend rate will not be paid if 
available earnings are insufficient” 

The proposed amendments would 
only apply to federal credit unions. The 
Board is inclined to address this issue as 
a matter of regulatory disclosure policy 
that should be left to the state — 
in the case of sta 
unions. The Board welcomes on 
views, however, and requests comment 
on whether these or similar 
requirements should be imposed on 
state-chartered credit unions as a 
condition of federal insurance. 


Regulatory Procedures 
Regulatory Flexibility Act 


The NCUA Board certifies that the 
amendments. if made final, 


proposed 
would not have a significant impact on a 
substantial number of smail credit 


requirement willbe submiied tothe 
t and Budget for 
onde auae de Daeenk tees 


Officer indicated below at the following 
address: OMB Reports 
Branch, New Executive Office 

room 3208, Washington, DC 20503. Attn: 
Jerry Waxman. 


Executive Order 12612 


unions. The Board does request 
comment, however, on whether the issue 
involves safety and soundness 
considerations that would warrant 
imposing the rule on all federally 
insured credit unions. If the rule were 
applied to federally insured, state- 
chartered credit unions, the Board 
would seek to accommodate any special 
circumstances where state credit union 
authority under state law varies from 
that of FCU's or state 

requirements already apply. 


List of Subjects in 12 CFR Part 701 


Credit unions, guaranteed dividends, 
share, share draft, share certificate 
accounts. 

By the National Credit Union 
Administration Board on May 17, 1990. 
Becky Baker, 

Secretary of the Board. 
, NCUA proposes to 
amend 12 CFR Part 701 as follows: 


PART 701—{ AMENDED} 


1. The authority citation for part 701 
continues to read as follows: 


Authority: 12 U.S.C. 1752(5), 1755, 1756, 
1757, 1759, 1761a, 1761b, 1766, 1767, 1782, 
1784, 1787, 1789, and Pub. L. 101-73. 

Section 701.6 is also authorized by 31 
U.S.C. 3717. Section 701.31 is also authorized 
by 15 U.S.C. 1601 et seq., 42 U.S.C. 1981 and 
42 U.S.C. 3601-3610. 


2. Section 701.35(b) would be revised 
to read as follows: 


$701.35 Share, share draft, and share 
certificate accounts. 


(b)(1) A federal credit union shall 
ccurately represent the terms and 
cousdiiiennettts chneun, dhnietideath, wind 
share certificate accounts in all 





advertising, disclosures, or agreements, 
whether written or oral. 

(2) At the time a federal credit union 
opens a share, share draft, or share 
certificate account, the holder of the 
account shall be provided with a written 
statement that dividends are based upon 
available earnings at the end of a 
dividend period and federal regulations 
prohibit the guarantee of dividends. 

(3) In the case of any advertisement, 
announcement, solicitation, or similar 
statement where a dividend rate is 
specified, a clear and conspicuous 
notice shall be included that dividends 
are based upon the credit union's 
earnings at the end of the dividend 
period and that the specified dividend 
rate will not be paid if available 
earnings are insufficient. 


[FR Doc. 90-12112 Filed 5-24-90; 8:45 am] 


(Docket No. R-90-1475; FR-2487-P-01) 


AGENCY: Office of the Assistant 
Secretary for er Housing 


regulatory provisions specifying the time 
period within which mortgagees may 
submit applications for supplementary 


Benefits, Form-HUD 27011. This rule 
proposes to change the one-year time 
frame to six months and to set forth in 
the Code of Federal Regulations the 
requirement that lenders conform to a 
six-month filing period for 
supplementary claims. 


Dates: Comment Due Date: July 24, 


regarding 
this proposed rule to the Rules Docket 


Clerk, Office of the General Counsel, 
room 10276, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington, DC 20410. 
Communications should refer to the 
above docket number and title. A copy 
of each communication submitted will 
be available for public inspection and 
copying between 7:30 a.m. and 5:30 p.m. 
weekdays at the above address. 

As a convenience to commenters, the 
Rules Docket Clerk will accept brief 
public comments transmitted by 
facsimile (“FAX”) machine. The 
telephone number of the FAX receiver is 
(202) 708-2575. (This is not a toll-free 
number.) Only public comments of six or 
fewer total pages will be accepted via 
FAX transmittal. This limitation is 
necessary in order to assure reasonable 
access to the equipment. Comments sent 
by FAX in excess of six pages will not 
be accepted. Receipt of FAX 
transmittals will not be acknowledged, 
except that the sender may request 
confirmation of receipt by calling the 
Rules Docket Clerk ((202) 708-2084). 

FOR FURTHER INFORMATION CONTACT: 
Joseph Bates, Jr., Acting Director, Single 
Family Servicing Division, Department 
of Housing and Urban Development, 
room 9180, 451 7th Street, SW., 
Washington, DC 20410, telephone (202) 
755-6672. (This is not a toll-free 
number.) 
SUPPLEMENTARY INFORMATION: 
Currently, HUD pays approximately 
90,000 single family mortgage insurance 
annually, and it is estimated that 
for Fiscal Year 1990 claim payments will 
exceed $5 billion. In addition, about 
9,000 supplemental claims are processed 
each year. Many of these supplemental 
claims filed by lenders are for relatively 
small amounts. 

The Department has determined that 
a significant number of the 
approximately 9,000 supplemental 
claims filed by mortgagees each year are 
attributable to careless or inadequate 
preparation when submitting the 
original claim. Each supplemental claim 
requires manual review, and the 

costs to HUD are high. In 
addition, HUD has had to retain the 
original claim file on site indefinitely to 
provide information for the processing 
of later supplementary claims. This also 
increases processing costs. For these 
reasons, HUD is proposing to limit 
payment of supplemental claims to 
those submitted within six months of the 
date of Form HUD-27011, part B, 
settlement. This would allow HUD to 
reduce some of these costs and would © 
encourage mortgagees to reconcile their 
claims promptly. Exceptions would be 
allowed where a deficiency judgement is 
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requested or required or where the 
Commisisoner otherwise expressly 
permits an extension of this time period. 

The Department now provides 
administrative instructions to lenders 
requiring supplementary claims to be 
filed within one year of the date of the 
original insurance settlement. This 
information is contained in the 
Instructions for Single Family 
Application for Insurance Benefits, Form 
HUD-27011. This rule would formalize 
that requirement in the Code of Federal 
Regulations and would change the one- 
year period to six months. 

The proposed reduction in time to file 
supplementary claims is supported by 
the results of several studies conducted 
or authorized by the Department, 
including those prepared by Irving 
Burton Associates. These studies 
indicated a need to reduce the length of 
time during which supplemental claims 
would be permitted. The Department 
believes that six months is an adequate 
time for completion of this follow-up 
claim process. 


Procedural Requirements 
Major Rule 


This rule does not constitute a “major 
rule” as that term is defined in section 
1(d) of the Executive Order on Federal 
Regulations issued by the President on 
February 17, 1961. An analysis of the 
rule indicates that it does not (1) have 
an annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


Findings and Certifications 


Under 24 CFR 50.20, this rule is 
categorically excluded from the 
environmental review requirements 
arising out of the National 
Environmental Policy Act of 1969, 42 
U.S.C. 4332. 


Semiannual Agenda 


This rule is listed in the Department's 
Semiannual Agenda of Regulations 
published on April 23, 1990 (55 FR 16226, 
16240), under Executive Order 12291 and 
the Regulatory Flexibility Act at 
Sequence Number 952. 

The Catalog of Federal Domestic 
Assistance program numbers are 14.117, 
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14.119, 14.120, 14.121, 14.122, 14.123, 
14.133, 14.165 and 14.166. 


Regulatory Flexibility Act 


Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the 
certifies that this rule would not have a 
significant economic impact on a 
substantial number of small entities. The 
rule would have only a minor impact on 


Executive Order 12612, Federalism 


The General Counsel, as the 
Designated Official under section 6{a) of 
Executive Order 12612, Federalism, has 
determined that the policies contained 
in this proposed rule do not have 
Federalism implications and, thus, are 
not subject to review under the Order. 
The rule is limited to revising, and 
formalizing in the Code of Federal 
Regulations, HUD's supplemental claim 
procedures. No significant programmatic 
or policy changes would result from its 
promulgation. 


Executive Order 12606, The Family 


The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this proposed rule does 
not have potential for significant impact 
on family formation, maintenance, and 
general well-being, and, thus, is not 
subject to review under the Order. 


List of Subjects in 24 CFR Part 203 
Mortgage insurance. 


PART 203—{ AMENDED] 


Accordingly, 24 CFR part 203 is 
proposed to be amended by adding 
§§ 203.401(c) and 203.404{c) to read as 
follows: 

1. The authority citation for part 203 
would be revised to read as follows: 


Authority: Secs. 203, 211, National Housing 
Act (12 U.S.C. 1709, 1715b); sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d}). In 
addition, subpart C is also issued under sec. 
230, National Housing Act (12 U.S.C. 1715u). 

2. Section 203.401 would be amended 


by adding a new paragraph (c) to read 
as follows: 


§ 203.401 Amount of payment—conveyed 
properties and properties. 

(c) The mortgagee may not file for any 
additional payments of its mortgage 
insurance claim after six months from 
payment by the Commissioner of the 
final payment ex for: 

(1) Cases where the Commissioner 
requests or requires a deficiency 
judgment. 


submission by the mortgagee of all 
required documents and information 
filed pursuant to § 203.365 of this part. In 
the case of claims filed under claims 
without conveyance of title, “final 


and information filed pursuant to 

$§ 203.368 and 203.401(b) of this part. 
3. Section 203.494 would be amended 

oy era 


as follows: 
§ 203.404 Amount of payment—assigned 
mortgages. 


* e . * * 


(c) The mortgagee may not file for any 
additional payments of its mortgage 
insurance claim after six months from 
final payment by the Commissioner. For 
the purpose of this section, the term 
“final payment” shall mean the payment 
which is made by the Commissioner 
based upon the submission by the 
mortgagee of all required documents 
and information pursuant to § 203.351 of 
this part. 

Dated: May 17, 1990. 

Peter Monrose, 

General Deputy Assistant Secretary for 
Housing—Federal Housing Commissioner. 
[FR Doc. 90-12170 Filed 5-24-90; 8:45 am] 
BILLING CODE 4210-27-8 


Office of the Assistant Secretary for 
Housing-Federal Housing 
Commissioner 


24 CFR Parts 251, 252, and 255 
[Docket No. R-90-1486; FR-2831-P-01) 


Additional Review Requirements for 
HUD Coinsurance Programs 

AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD. 

ACTION: Notice of proposed rule making. 


summary: Pursuant to the court order of 
May 16, 1990, in Housing Study Group v. 
Kemp, (US. Dist. Ct., D.D.C., Civ. Action 
No. 90-0244), HUD is hereby 
republishing the rule-text portion of its 
March 27, 1990 interim rule entitled 
“Additional Review Requirements for 


Coinsurance Programs.” Today's 
the rule as a 


DATES: Comment due date: July 24, 1999. 
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this rule (which is identical to 


proposed 
the contents of the March 27, 1990 rule) 
Office of 


should refer to the above docket number 
and title. A copy of each communication 
submitted will be available for public 
inspection and copying between 7:30 
a.m. and 5:30 p.m. weekdays at the 
above address. 

As a convenience to commenters, the 


telephone number of the FAX receiver is 
(202) 755-2575. Only public comments of 
six or fewer total pages will be accepted 
via FAX transmittal. This limitation is 
necessary in order to assure reasonable 
access to the equipment. Comments sent 
by FAX in excess of six pages will not 
be accepted. Receipt of FAX 
transmittals will not be acknowledged, 
except that the sender may request 
confirmation of receipt by calling the 
Rules Docket Clerk ((202) 755-7084). 
(These are not toll-free numbers.) 


Development, 451 Seventh Street SW., 
Washington, DC 20410. Telephone 708- 
3055. (This is not a toll-free number) 
SUPPLEMENTARY INFORMATION: On 
March 27, 1990, HUD published an 
interim final rule (55 PR 11342) designed 
to implement a system of 


That rule had an announced effective 
date of April 26, 1990, and provided for a 





21622 


30-day public comment period, closing 
on the same date. Comments were 
submitted to HUD during that period. 

On April 25, 1990 a temporary 
restraining order was issued by the 
United States District Court for the 
District of Columbia (Civil Action No. 
90-0244) restraining and enjoining HUD 
from giving effect to the March 27, 1990 
interim final rule. On May 3, 1990, HUD 
moved the Court to clarify whether, in 
order to comply with the Court's 
rationale that “full notice and comment” 
were required, HUD was being required 
to start the rule making 


Department could rely on the fact that 
initial submission to Congress and a 30- 
day comment period had already 
occurred. On May 16, 1990, the Court 
granted HUD's motion for clarification 
by directing that “(HUD) shall publish a 
new notice, as a proposed rule, that 
extends the public comment period by 
30 days, must allow any person or 
entity, including those who have 
previously submitted comments, to 
submit comments during that period, 
shall then consider all comments 
received during both periods, and then 
publish the rule in final form to take 
effect 30 days thereafter, in accordance 
with 42 U.S.C. § 3535{0). Until such time 
as (HUD) satisf{ies) these conditions, 
(HUD is) hereby enjoined from giving 
force or effect to the Interim Rule 
published at 55 FR 11,342 (March 27, 
1990).” Slip op., at 16-17. 

In response to this development, and 
without revoking the interim final rule, 
the effectiveness of which is currently 
enjoined, the Department today is 
republishing the identical rule-text 
portion of the March 27, 1990 rule as a 


already received on the March 27, 1990 
rule as comments on the pending 

rule. This action is intended to 
be without prejudice to HUD's position 
that the interim final rule published 


promulgated as an interim rule. 

The 30-day public comment period 
announced in the interim final rule 
(which expired April 26, 1990) is being 
' extended until June 25, 1990. All 
interested persons, including persons 
who submitted comments in response to 
the interim rule, are invited to submit 
comments during the extension period. 
Interested persons are referred to the 
Supplementary Information published 
with the interim final rule on March 27, 
1990, 55 FR 11342-46, for further 
information on the background and 


basis for this proposed rule, and that 
information and background is 
incorporated in today’s document. 

Following the close of the extended 
comment period, the Department will 
review the public comments, 
preparatory to the publication of a final 
rule. Any final rule published in this 
proceeding will not be made effective 
for a period of at least 30 days following 
the date of its publication. 


List of Subjects in 24 CFR Parts 251, 252, 
and 255 


Low and moderate income housing, 
Mortgage insurance, Reporting and 
recordkeeping requirements. 


Accordingly, 24 CFR parts 251, 252, 
and 255 are proposed to be amended to 
read as follows: 


PART 251—COINSURANCE FOR THE 
CONSTRUCTION OR SUBSTANTIAL 
REHABILITATION OF MULTIFAMILY 
HOUSING PROJECTS 


1. The authority citation for 24 CFR 
part 251 would be revised to read as 
follows: 


Authority: Secs. 211, 244, National Housing 
Act (12 U.S.C. 1715b, 1715z-8; sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 

2. Section 251.301 is proposed to be 
amended by revising paragraphs (a) and 
(f), to read as follows: 


§ 251.301 Processing and development 


(a) The lender is responsible for the 
performance of.all functions under this 
part, including acceptance and review of 
applications, issuance of commitments, 
inspections, and closing, except those 
functions specified in paragraphs (b), 
(d}, and (e) of this section. With respect 
to the issuance of commitments, the 
lender shall meet the requirements of 
paragraph (f) of this section. 

(f}) The precommitment review 
procedure set forth in this paragraph 
applies to any application for mortgage 
coinsurance under this part for which a 
legally binding Conditional or Firm 
Commitment is proposed to be issued. 
This procedure applies to lenders with 
preliminary as well as full approval to 
process coinsurance applications and 
without regard to whether the lender is 
under probation. 

(1) For each coinsurance application 
for which a legally binding commitment 
will be issued after (insert effective 
date), the lender shali, prior to 
commitment, submit to HUD 
headquarters and to the HUD field office 
with jurisdiction for the proposed 
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project such exhibits and other 
information as has been specified in 
administrative instructions of the 
Commissioner. The lender shall not 
issue a commitment without written 
approval from the Commissioner. Field 
Offices shall not endorse any case 
covered by this precommitment review 
requirement unless the lender submits 
with the endorsement package evidence 
of the Commissioner's approval of the 
processing and evidence of compliance 
with any conditions imposed by the 
Commissioner. 

(2) Extensions of commitments for 
projects which had outstanding legally 
binding commitments as of (insert 
effective date) are limited as follows: 

(i) Firm commitments for insurance of 
advances may be granted two 60-day 
extensions; 

(ii) Conditional commitments may be 
granted one 60-day extension; 

(iii) Firm commitments for insurance 
upon completion may not be extended. 


However, should any underwriting 
conclusions be altered and reflected in 
the extension, the project must be 
submitted for precommitment review in 
accordance with this paragraph. In the 
event an extension is required beyond 
those provided for in this paragraph, the 
case will be subject to the 
precommitment review process 
described in this paragraph. 

(3) Reopened expired commitments 
are subject to precommitment review 
under this paragraph (f). 

(4) HUD considers a commitment to 
be “legally binding” if: 

(i) It conforms to the format 
prescribed in the appropriate HUD 
Handbook and contains only such 
modifications as have been approved by 
HUD in writing; 

(ii) All required underwriting, 
analyses, reviews and approvals have 
been accomplished prior to issuance of 
the commitment; 

(iii) It conforms to HUD requirements 
pertaining to initial term and extension; 

(iv) It obligates the lender and HUD to 
proceed to the next stage (i.e., firm 
commitment in the case of a conditional 
commitment, or endorsement in the case 
of a firm commitment) if the applicant 
mortgagor complies with all conditions 
of such commitment; 

(v) It does not permit the lender to 
change unilaterally the conditions or 
terms of the commitment; and 

(vi) It is signed by an official of the 
coinsuring lender who has been 
designated and authorized in 
accordance with HUD requirements. 





Federal Register / Vol. 55, No. 102 / Friday, May 25, 1990 / Proposed Rules 


3. Section 251.302(b) is proposed to be 
revised to read as follows: 


§ 251.302 Processing and commitment. 

(b) The lender may issue a Firm 
Commitment to coinsurance for 
completion of its review and after 
— of written evidence from HUD 
0 — 

(1) The acceptability of the project in 
the areas of responsibility retained by 
the Commissioner under § 251.301(b); 

(2) A waiver, where needed, of the 
approved high-cost factor under 
§ 251.203(a); 

(3) Completion of any case review 
requirements of the Commissioner that 
_ part of its lender approval process; 
an 

(4) Compliance with the requirements 
of § 251.301(f). 


* * . * * 


PART 252—COINSURANCE OF 
MORTGAGES COVERING NURSING 
HOMES, INTERMEDIATE CARE 
FACILITIES, AND BOARD AND CARE 
HOMES 


4. The authority citation for 24 CFR 
part 252 would be revised to read as 
follows: 

Authority: Secs. 211, 244, National Housing 
Act (122 U.S.C. 1715b, 17152z-9; sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


5. Section 252.301 is proposed te be 
amended by revising paragraphs (a) and 
(f), to read as follows: 


§ 252.301 Processing and development 
responsibilities. 


(a) The lender is responsible for the 
performance of all functions under this 
part, including acceptance and review of 
applications, issuance of commitments, 
inspections, and closing, except those 
functions specified in paragraphs (b), 
(d), and (e) of this secction. With respect 
to the issuance of commitments, the 
lender shall meet the requirements of 
paragraph (f) of this section. 

(f) The precommitment review 
procedure set forth in this paragraph 
applies to any application for mortgage 
coinsurance under this part for which a 
legally binding Conditional or Firm 
Commitment is proposed to be issued. 
This procedure applies to lenders with 
preliminary as well as full approval to 
process coinsurance applications and 
without regard to whether the lender is 
under probation. 

(1) For each coinsurance application 
for which a legally binding commitment 
will be issued after (insert effective 
date), the lender shall, prior to 


commitment, submit to HUD 
headquarters and to the HUD field office 
with jurisdiction for the 

profect such exhibits and o 

information as has been specified in 
administrative instructions of the 
Commissioner. The lender shall not 
issue a commitment without written 
approval from the Commissioner. Field 
Officers shall not endorse any case 
covered by this precommitment review 
requirement unless the lender submits 
with the endorsement package evidence 
of the Commissioner's approval of the 
processing and evidence of compliance 
with any conditions imposed by the 
Commissioner. 

(2) Extensions of commitments for 
projects which had outstanding legally 
binding commitments as of (insert 
effective date) are limited as follows: 

(i) Conditional commitments for new 
construction or substantial 
rehabilitation may be granted one 60- 
day extension; 

(ii) Firm commitments for insurance of 
advances for new construction or 
substantial rehabilitation may be 
granted two 60-day extensions; 

(iii) Firm commitments for insurance 
upon completion may not be extended; 

(iv) For existing projects, only one 90- 
day extension may be granted for a 
conditional commitment and only one 
60-day extension may be granted for a 
firm commitment. 


However, should any underwriting 
conclusions be altered and reflected in 
the extension, the project must be 
submitted for precommitment review in 
accordance with this paragraph. In the 
event an extension is required beyond 
those provided for in this paragraph, the 
case will be subject to the 
precommitment review process 
described in this paragraph. 

(3) Reopened expired commitments 
are subject to precommitment review 
under this paragraph (f). 

(4) HUD considers a commitment to 
be “legally binding” if: 

(i) It conforms to the format 
prescribed in the appropriate HUD 
Handbook and contains only such 
modifications as have been approved by 
HUD in writing; 

(ii) All required underwriting, 
analyses, reviews and approvals have 
been accomplished prior to issuance of 
the commitment; 

sal It conforms to HUD requirements 

to initial term and extension); 

Petite es 
proceed to the stage (i.e., firm 
commitment in the case of a conditional 
commitment, or endorsement in the case 
of a firm commitment) if the applicant 
mortgagor complies with all conditions 
of such commitment; 


(v) It does not permit the lender to 
unilaterally the conditions or 

terms of the commitment; and 

keri Sr manne seg 
coinsuring lender who has been 
designated and authorized in 
accordance with HUD requirements. 

6. Section 252.302(b) is proposed to be 


revised to read as follows: 
§ 252.302 Processing and commitment. 


(b) The lender may issue a Firm 
Commitment to coinsurance after 
completion of its review and after 
— of written evidence from HUD 
0 — 

(1) The acceptability of the project in 
the areas of responsibility retained by 
the Commissioner under § 252.301(b); 

(2) A waiver, where needed, of the 
approved high-cost factor under 
§ 252.203(a); 

(3) Completion of any case review 
requirements of the Commissioner that 
-< part of its lender approval process; 
an 

(4) Compliance with the requirements 
of § 252.301(f). 


EXISTING MULTIFAMILY HOUSING 
PROJECTS 


7. The authority citation for 24 CFR 
part 255 would be revised to read as 
follows: 

Authority: Secs. 211, 214, National Housing 
Act (12 U.S.C. 1715b, 1715z-8; sec. 7(d), 
Department of Housing and Urban 
Development Act (42 U.S.C. 3535(d)). 


8. Section 255.301 is proposed to be 
amended by revising the section heading 
and by revising paragraphs (a) and (f), 
to read as follows: 


§ 255.301 Processing and development 
responsibilities. 


(a) The lender is responsible for the 
performance of all functions under this 
part, including acceptance and review of 
applications, issuance of commitments, 
inspections, and closing, except those 
functions specified in paragraphs (b), 
(d), and (e) of this section. With respect 
to the issuance of commitments, the 
lender shall meet the requirements of 
paragraph (f) of this section. 

(f)} The precommitment review 
procedure set forth in this paragraph 
applies to any application for mortgage 

coinsurance under this part for which a 
legally binding Conditional or Firm 
Commitment is proposed to be issued. 
This procedure applies to lenders with 
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process coinsurance 
i aenaane aioneis 
under probation. 

(1) For each coinsurance application 


date), the lender shall, prior to 
commitment, submit to HUD 
headquarters and to the HUD field office 
with jurisdiction for the proposed 
project such exhibits and other 
information as has been specified in ~ 
administrative instructions of the 
Commissioner. The lender shall not 
issue a commitment without written 
approval from the Commissioner. Field 
Offices shall not any case 


covered by this precommitment review 
requirement unless the lender submits 
with the endorsement package evidence 
of the Commissioner's approval of the 
processing and evidence of compliance 
with any conditions imposed by the 
Commissioner. 


(2) Extensions of commitments for 

projects which had outstanding legally 
commitments as of (insert 

effective date) are limited as follows: 

(i) Conditional commitments may be 
extended not to exceed 180 days from 
the date of original issuance; 

(ii) Firm commitments may be granted 
two 60-day extensions. 
However, should any underwriting 
conclusions be altered and reflected in 
the extension, the project must be 
submitted for precommitment review in 


precommitment review process 
described in this paragraph. 

(3) Reopened expired commitments 
are subject to precommitment review 
under this paragraph (f). 

(4) HUD considers a commitment to 
be “legally binding” if: 

(i) it conforms to the format 


modifications as have been approved by 
HUD in writing; 

- (ii) All required underwriting, 
analyses, 


(iii) It conforms to HUD requirements 
pertaining to initial term and extension); 

(iv) It obligates the lender and HUD to 
proceed to the next stage {i.e., firm 
commitment in the case of a conditional 
commitment, or endorsement in the case 


(v) It does not permit the lender to 
change unilaterally the conditions or 
terms of the commitment; and 

(vi) It is signed by an official of the 
coinsuring lender who has been 
designated and authorized in 
accordance with HUD requirements. 

9. Section 255.302(b) is proposed to be 
revised to read as follows: 


§ 255.302 Processing and commitment. 
* e . * ” 

(b) The lender may issue a Firm 
Commitment to coinsure after 
completion of its review and after 
receipt of written evidence from HUD 
of— 

(1) The acceptability of the project in 
the areas of responsibility retained by 
the Commissioner under § 255.301(b); 

(2) A waiver, where needed, of the 
approved high-cost factor under 
§ 255.203(a); 

(3) Completion of any case review 
requirements of the Commissioner that 
are part of its lender approval process; 
and 

(4) Compliance with the requirements 
of § 255.301(f). 

Dated: May 21, 1990. 

C. Austin Fitts, 

Assistant Secretary for Housing—Federal 
Housing Commissioner. 

[FR Doc. 90-12243 Filed 5-24-90; 8:45 am] 
BILLING CODE 4210-27-M 


DEPARTMENT OF DEFENSE 


Office of the Secretary 
32 CFR Part 199 
[DoD 6010.8-R] 


Civilian Health and Medicai Program of 
the Uniformed Services (CHAMPUS); 
Ambulance Transfers 


AGENCY: Office of the Secretary, DoD. 


ACTION: Proposed amendment of rule. 


SUMMARY: This proposed rule revises 
DoD 6010.8-R (32 CFR part 199) which 
implements the Civilian Health and 
Medical Program of the Uniformed 
Services. The rule allows inpatient cost- 
sharing for ambulance transfers 
between hospitals. This will preserve 
continuity of care and reduce out-of- 
pocket costs for active duty 
beneficiaries. 


DATES: Written public comments must 
be received on or before June 25, 1990. 
FOR FURTHER INFORMATION CONTACT: 
David E. Bennett, Office of Program 
Development, OCHAMPUS, Aurora, 
Colorado 80045-6900, telephone (303)- 
361-3537. 
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SUPPLEMENTARY INFORMATION: In FR 
Doc. 77-7834, appearing in the Federal 
Register on April 4, 1977 (42 FR 17972), 
the Office of the Secretary of Defense 
published its regulation, DoD 6010.8-R, 
“Implementation of the Civilian Health 
and Medical Program of the Uniformed 
Services (CHAMPUS),” as part 199 of 
this title. DoD Regulation 6010.8-R was 
reissued in the Federal Register on July 
1, 1986 (51 FR 24008). 

It was recently brought to our 
attention that military personnel 
assigned to medically isolated areas 
were experiencing excessive out-of- 
pocket expenses for ambulance 
transfers. These expenses were due to: 
(1) The outpatient cost-sharing of 
ambulance transfers; (2) the 
reimbursement methodology used in 
calculating the CHAMPUS allowed 
amount; and (3) the lack of participating 
providers in geographically isolated 
areas. 


(1) Cost-Sharing 


Under current regulation, all 
ambulance transfers are cost-shared on 
an outpatient basis. Dependents of 
active duty members are responsible for 
a $50 annual deductible and 20 percent 
of the CHAMPUS-determined allowable 
amount beyond the annual fiscal year 
deductible. Retirees and their 
dependents are subject to the same 
deductible as active duty dependents, 
but may pay 25 percent of the 
CHAMPUS-determined allowable 
amount. If the provider does not accept 
assignment on a claim, the beneficiary 
must also pay the difference between 
billed charges and the CHAMPUS- 
determined allowed amount. 


(2) Reimbursement Methodology 


The use of allowable charges in 
payment of medical and other health 
services furnished by physicians, 
medical groups, professional providers, 
independent laboratories, suppliers of 
ambulance services and suppliers of 
durable medical equipment, medical 
supplies, and prostheses is generally 
recognized by all third party payors, 
both private and governmental. The 
CHAMPUS allowable charge is the 
lowest of: (1) The actual billed charge; 
(2) the prevailing charge; or (3) the 
charge established by application of the 
Medicare Economic Index. The 
prevailing charges are developed on a 
statewide, non-specialty basis and are 
set at the 80th percentile of charges 
made for a given procedure during the 
base period. In other words, it is the 
charge at which 8 out of 10 CHAMPUS 
claims would have been paid in full for 
a particular procedure during the base 
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period. The allowable charge concept 
was established under chapter 55, title 
10, United States Code, the statute under 
which CHAMPUS was authorized as a 
public health care program. 

(3) Provider Participation 

Excessive out-of-pocket costs have 
also been attributed to the lack of 
participating providers. Geographically 
isolated military installations often do 
not have the adjoining civilian 
community resources capable of 
providing a large volume of medical 
providers. Since the lack of participating 
providers potentially increases 
beneficiary liability, some feel that it is 
unfair to hold the beneficiary 
responsible for large costs not covered 
by CHAMPUS. 

Unfortunately, the difficulty of 
locating participating providers is one 
constantly faced by CHAMPUS 
beneficiaries regardless of duty 
locations. Since providers (other than 
Medicare participating hospitals and a 
few other categories of institutional 
providers) can elect to participate on a 
claim-by-claim basis, OCHAMPUS has 
no authority to require acceptance of the 
amount allowed under the program as 
payment in full. 

The following actions are being 
reviewed in an attempt to increase 
provider participation and reduce out- 
of-pocket costs for CHAMPUS 
beneficiaries: 

(1) An effort on the part of local 
commanders to locate and convince 
providers to participate. Projected 
referrals or utilization may be incentives 
for participation in the program. 

(2) The use of Partnership Program 
Agreements whenever possible. 

(3) The use of the Air Force 
Evacuation System to transport patients 
to distant military medical facilities. 

(4) The establishment of a Navy 
evacuation system for transportation of 
beneficiaries in remote areas. The 
increase in provider participation will 
require the commitment and active 
participation of base commanders, 
health benefit advisors (HBAs), and 
military medical personnel. 

Although problems related to 
reimbursement methodology and 
provider participation cannot be 
changed by an amendment to 32 CFR 
part 199, we have decided to revise the 
cost-sharing provisions for transfers 
between hospitals. This proposed 
change in cost-sharing status for 
transfers between hospitals will 
alleviate some financial burden of 
ambulance transfers. Transfers between 
hospitals will be cost-shared on an 
inpatient basis. This is consistent with 
§ 199.4(a)(4) which states, 


Status of patient ene for purposes of 
cost-sharings. Benefits for covered services 

and supplies described in this chapter will be 
extended either on an inpatient or outpatient 
cost-sharing basis in accordance with the 
status of the patient at the time the covered 
services and supplies were provided * * * ” 


This would preserve continuity of care 
and reduce out-of-pocket costs for active 
duty dependents. Under the inpatient 
cost-sharing provisions, the transferred 
active duty dependent would only be 
responsible for the difference between 
billed charges and the CHAMPUS- 
determined allowable charge. 

This change will have no impact on 
retirees and their dependents since their 
cost-share remains twenty-five percent 
whether a service is provided on an 
inpatient or outpatient basis. However, 
dwelling in remote areas is largely a 
matter of choice for this group, not 
warranting increases in program 
expenditures. 

Under current policy, emergency room 
(ER) services are cost-shared as 
inpatient when an immediate inpatient 
admission for acute care follows the 
outpatient ER services. In order to be 
consident with this policy, medically 
necessary ambulance transfers from an 
ER to a hospital more capable of 
providing the required level of care will 
= be cost-shared on an inpatient 

asis. 


Regulatory Procedures 


Executive Order 12291 requires that a 
regulatory impact analysis be performed 
on any major rule. A “major rule” is 
defined as one which would result in an 
annual effect on the national economy 
of $100 million or more or have other 
substantial impacts. 

The Regulatory Flexibility Act (RFA) 
requires that each federal agency 
prepare, and make available for public 
comment, a regulatory flexibility 
analysis when the agency issues 
regulations which would have a 
significant impact on a substantial 
number of small entities. 

This proposed rule is not a major rule 
under Order 12291. The changes set 
forth in this proposed rule are minor 
reivsions to existing regulation. In 
addition, this proposed rule will have 
very minor impact and not significantly 
affect a substantial pumber of small 
entities. In light of the above, no 
regulatory impact analysis is required. 

This proposed rule does not impose 
information collection requirements. 
Therefore, it does not need to be 
reviewed by the Executive Office of 
Management and Budget under the 
authority of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501-3511). 


List of Subjects in 32 CFR Part 199 


Claims, Handicapped, Health 
insurance, and Military personnel. 


PART 199—{AMENDED] 


Accordingly, 32 CFR part 199, is 
proposed to be amended as follows: 

1. The authority citation for part 199 
continues to read as follows: 


Authority: 10 U.S.C. 1079, 1086, 5 U.S.C. 301. 


2. § 199.4, paragraph (d)(3)(v) 
Introductory text is revised and a note 
added following it to read as follows: 

§ 199.4 Basic program benefits. 

(d) **e 

(3) s-@ @ 

(v) Ambulance. Civilian ambulance 
service to and between hospitals is 
covered when medically necessary in 
connection with otherwise covered 
services and supplies and a covered 
medical condition. Ambulance service is 
also covered for transfers to a 
Uniformed Service Medical Treatment 
Facility (USMTF). For the purpose of 
CHAMPUS payment, ambulance service 
is always an outpatient service 
(including in connection with maternity 
care) with the exception of transfers 
between hospitals which are cost- 
shared on an inpatient basis. 
Ambulance transfers from a hospital 
based emergency room to another 
hospital more capable of providing the 
required care will also be cost-shared on 
an inpatient basis. 

Note: The eee cost-sharing provisions 
for ambulance transfers only apply to 
transfers between hospitals; i.e., acute care, 
general, and special hospitals; psychiatric 
hospitals; and long-term hospitals. 

L. M. Bynum, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. 90-11060 Filed 5-24-90; 8:45 am] 
BILLING CODE 3810-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 22 
{CC Docket No. 90-76] 


Prior Coordination of Public Land 
Mobile Service Applications 
AGENCY: Federal Communications 
Commission. 


ACTION: Proposed rule; extension of 
comment period. 
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sumMARY: This order grants a motion for 
extension of time filed by Telocator. 
Telocator has demonstrated good cause 
to warrant a grant of its request. This 
action is taken in order to give 
prospective commenters additional time 
to consider the engineering issues in this 
proceeding and in turn file helpful 
comments. The deadline for the filing of 
comments in this rulemaking proceeding 
is extended to May 14, 1990. The 
deadline for filing reply comments is 
extended to May 30, 1990. The proposed 
rule was published March 21, 1990 (55 
FR 10475). 

DATES: Comments must be submitted by 
May 14, 1990. Reply comments must be 
submitted by May 30, 1990. 

ADDRESSES: Federal Communications 
Commission, 1919 M St. NW., 


Division, Common Carrier Bureau, (202) 
632-6450. 
SUPPLEMENTARY INFORMATION: 


Order 


Adopted: May 3, 1990. 
Released: May 7, 1990. 


By the Chief, Common Carrier Bureau: 


1. On May 1, 1990, Telocator 
requested an extension of time to May 
14, 1990, in which to file comments on 
the Notice of Proposed Rulemaking in 
the above-referenced proceeding. 
Comments currently are due on or 
before May 7, 1990. 

2. Telocator states that it has been 
conducting an in-depth review of the 
engineering issues raised by the Notice 
and that Telocator’s members have been 
exploring various alternatives to the 
proposals. Telocator requests the 
extension of one week so that it can 
complete its en and internal 


3. We find that good cause has been 
shown for a brief extension, the grant of 
which will not significantly delay this 
proceeding. Accordingly, the extension 
of time request Js Granted and 
comments on the prior coordination 

from all parties are due on or 
before May 14, 1990. Moreover, in order 
to afford parties sufficient time to 
prepare reply comments, the time for 
filing replies Is Extended to May 30, 


{FR Doc. 90-12145 Filed 5-25-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 80 
[PR Docket No. 90-134] 


Amendment of the 


AGENCY: Federal Communications 
Commission. 

ACTION: Proposed rule; Order extending 
time. 

summary: This Order extends the 
comment and reply comment filing 
deadlines in PR Docket No. 90-134, as a 
result of a motion filed by the Radio 
Technical Commission for Maritime 
Services (RTCM). This additional time 
wil permit the RTCM to coordinate 
responses more effectively with 
members of the maritime community. 


DATES: Comments are now due by June 
25, 1990; reply comments by July 16, 
1990. 

ADDRESSES: Federal Communications 
Commission, 1919 M Street NW., 
Washington, DC 20554. 

FOR FURTHER INFORMATION CONTACT: 
Eric Malinen, Private Radio Bureau, 
(202) 632-7175. 

SUPPLEMENTARY INFORMATION: The 
Notice of Proposed Rule Making was 
published in the Federal Register on 
April 4, 1990 (55 FR 12535). 

Adopted: May 18, 1990. 

Released: May 21, 1990. 

By the Chief, Private Radio Bureau. 

1. On March 8, 1990, the Commission 
adopted a Notice of Proposed Rule 
Making in the above captioned matter. 
The specified filing deadlines for 
comments and reply comments were 
May 21, 1990, and June 5, 1990, 
respectively. 

2. On May 14, 1990, the Radio 
Technical Commission for Maritime 
Services (RTCM) filed a motion asking 
us to permit it to file comments and 
reply comments on June 25, 1990, and 
July 16, 1990, respectively. The RTCM is 
a non-profit organization that seeks, 
among other things, to improve the 
efficiency and capability of marine 
communications. Its members include 
experts on the issues here. The RTCM 
states that the additional time requested 
will permit it to coordinate responses 
more effectively with members of the 
maritime community. 

3. We find that the participation of the 
RTCM and others in this proceeding will 
serve the public interest, and that good 
cause exists to grant the RTCM's 
request. By extending the filing - 
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deadlines, we afford the RTCM and 
other interested parties a fuller 
opportunity for such participation. 

4. Accordingly, IT IS ORDERED, 
pursuant to the authority set forth in 
Sections 0.331 and 1.46 of the 
Commission's Rules, 47 C.F.R. §§ 0.331, 
1.46, that the RTCM’s motion for 
extensions of time IS GRANTED. The 
filing deadlines for comments and reply 
comments are extended to June 25, 1990, 
and July 16, 1990, respectively. 

Federal Communications Commission. 
Edward R. Jacobs, 
Acting Chief, Private Radio Bureau. 


[FR Doc. 90-12230 Filed 5-24-90; 8:45 am] 
BILLING CODE 6712-01-M 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


49 CFR Part 531 
[Docket No. LVM 89-01; Notice 5] 


Passenger Automobile Average Fuel 
Economy Standards; Proposed 
Decision To Grant Exemption 
AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Proposed decision. 


SUMMARY: This proposal is being issued 
in response to a petition filed by Rolls- 
Royce Motors, Ltd. (Rolls-Royce) 
requesting that it be exempted from the 
generally applicable average fuel 
economy standard of 27.5 miles per 
gallon (mpg) for model year (MY) 1992 
through 1994 passenger automobiles, 
and that lower alternative standards be 
established for it. This notice proposes 
that the requested exemption be granted 
and that alternative standards of 13.8 
mpg for MY 1992, 13.8 for MY 1993, and 
13.8 mpg for MY 1994 be established for . 
Rolls-Royce. 


DATES: Comments on this proposal must 
be received or on before June 25, 1990. 


ADDRESSES: Comments on this proposal 
must refer to Docket No. LVM 89-01; 
Notice 5 and should be submitted to: 
Docket Section, NHTSA, room 5109, 400 
Seventh Street SW., Washington, DC 
20590. Docket hours are from 9:30 a.m. to 
4 p.m. Monday through Friday. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Orron Kee, Office of Market 
Incentives, NHTSA, 400 Seventh Street _ 
SW., Washington, DC 20590. Mr. Kee’s 
telephone number is (202) 366-0846. 
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SUPPLEMENTARY INFORMATION: 
Background 


Section 502(c) of the Motor Vehicle 
Information and Cost Savings Act, as 
amended (the Act), provides that a low 
volume manufacturer of passenger 
automobiles may be exempted from the 
generally applicable average fuel 
economy standards for passenger 
automobiles if those standards are more 
stringent than the maximum feasible 
average fuel economy for that 
manufacturer and if the NHTSA 
establishes an alternative standard for 
the manufacturer at its maximum 
feasible level. Under the Act, a low 
volume manufacturer is one that 
manufactures (worldwide) fewer than 
10,000 passenger automobiles in the 
model year for which the exemption is 
sought (the affected model year) and 
that manufactured fewer than 10,000 
passenger automobiles in the second 
model year before the affected model 
year. In determining maximum feasible 
average fuel economy, the agency is 
required by section 502(e) of the Act to 
consider: 

(1) Technological feasibility; 

(2) Economic practicability; 

(3) The effect of other Federal motor 
vehicle standards on fuel economy; and 

(4) The need of the Nation to conserve 
energy. 

Selection of the Type of Alternative 
Standard 


The Act permits NHTSA to establish 
alternative average fuel economy 
standards applicable to exempted low 
volume manufacturers in one of three 
ways: (1) A separate standard may be 
established for each exempted 
manufacturer; (2) classes, based on 
design, size, price, or other factors, may 
be established for the automobiles of 
exempted manufacturers, with a 
separate average fuel economy standard 
applicable to each class; or (3) a single 
standard may be established for all 
exempted manufacturers. 

On November 8, 1989, Rolls-Royce 
petitioned NHTSA for an exemption 
from the generally applicable fuel 
economy standards for MYs 1992, 1993, 
and 1994. A previous petition dated 
October 27, 1987, submitted for MYs 
1990-1991 and requesting 12.7 mpg for 
each of these years, was granted. In the 
current petition, Rolls-Royce states that 
its maximum feasible fuel economy for 
MY 1992 through 1994 fleets has 
increased to 13.8 mpg for each year. For 
MYs 1992 through 1994, NHTSA believes 
it is appropriate to establish a separate 
standard for Rolls-Royce. No petitions 
heve yet been received from other low 
volume manufacturers for MYs 1992 
through 1994, so the agency cannot use 


! the second or third approaches 


described above. 
Background Information on Rolls-Royce 


Rolls-Royce is a small company that 
concentrates wholly on the 
of high quality prestige cars. Its annual 
production rate is 2,000-3,000 
automobiles, 1,200-1,500 of which are 
sold in the U.S. market. The corporate 
philosophy is that concentrating on this 
limited range and volume is the only 
way to maintain its reputation for 
producing a car that it says is widely 
perceived as the best in the world. 

Roll-Royce states that it is making 
every effort to achieve the lowest 
possible fuel consumption consistent 
with meeting emission, safety, and other 
standards while maintaining customer 
expectations of its product. In the 12- 
year period from 1978, when Federal 
fuel economy standards were 
introduced, Rolls-Royce has achieved a 
fuel economy improvement of 
approximately 16% by optimizing and 
tuning its powertrain while leaving basic 
features of the vehicles unchanged. In 
view of its position of producing only 
luxury vehicles, and its long model runs 
(as much as fifteen years between major 
changes), the company states that 
significant fuel economy improvements 
cannot be made in the short term. Rolls- 
Royce further states that it has had 
difficulty increasing the fuel economy of 
vehicles specifically targeted for the U.S. 
market due to stringent emission 
stan 

In it petition, Rolls-Royce states that 
in the longer term, technical innovation 
and weight saving should result in 
worthwhile improvements. A chenge in 
the basic concept of its cars to reduce 
size or downgrade the specifications 
would not, according to the petitioner, 
be acceptable to its customers. 
Nevertheless, the company believes that 
it has been conscious of the need for 
weight saving for many years, and, since 
the introduction of the Silver Shadow, 
has made many parts of aluminum. 
These include the engine block and 
cylinder heads, transmission and axle 
casings, doors, hood and deck lid. 

In addition to discussing opportunities 
for weight reduction, Rolls-Royce also 
included in its petition discussions of 
improving its fuel economy through mix 
shifts, engine improvements, and drive 
train and transmission improvements. 


Methodology Used To Project Maximum 
Feasible Average Fuel Economy Level 
for Rolls-Royce 


Baseline Fuel Economy 


To project the level of fuel economy 
which could be achieved by Rolls-Royce 


BEST COPY AVAILABLE 
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in MYs 1992 through 1994, the agency 
considered whether there were technical 
or other improvements that would be 
feasible for these Rolls-Royce vehicles, 
whether or not the company currently 
plans to incorporate such improvements 
in those vehicles. The agency reviewed ° 
the technological feasibility o of any 
changes and their economic 
practicability. 

NHTSA interprets “technological 
feasibility” as meaning that technology 
which would be available to Rolls- 
Royce for use on its 1992 through 1994 
model year automobiles, and which 
would improve the fuel economy of 
those autotmobiles. The areas examined 
for technologically feasible 
improvements were weight reduction, 
aerodynamic improvements, engine 
improvements, drive line improvements, 
and reduced rolling resistance. 

“Economic practicability” is 
interpreted as the financial 
capability of the manufacturer to 
improve its average fuel economy by 
incorporating technologically feasible 
changes to its 1992 through 1994 model 
year automobiles. In assessing that 
capability, the agency has always 
considered market demand since it is an 
implicit part of the concept of economic 
practicability. Consumers need not 
purchase what they do not want. 

In accordance with the concerns of 
economic practicability, NHTSA has 
considered only those improvements 
which would be compatible with the 
basic design concepts of Rolls-Royce 
automobiles. NHTSA assumes that 
Rolls-Royce will continue to produce a 
five-passenger luxury car. Hence, design 
changes that would make the cars 
unsuitable for five adult passengers with 
luggage or would remove items 
traditionally offered on luxury cars, such 
as air conditioning, automatic 
transmission, power steering, and power 
windows, were not examined. Such 
changes to the basic design could be 
economically impracticable since they 
might well sigificantly reduce the 
demand for these automobiles, thereby 
reducing sales and causing significant 
economic injury to the low volume 
manufacturer. 


Mix Shift 


Rolls-Royce has little opportunity for 
improving fuel economy by changing the 
model mix since it makes only one basic 
model in various configurations, all with 
similarly low fuel economy. The 
differences in fuel economy values 
among the different models available in 
MYs 1992 through 1994 will likewise be 
small. Further, the model mix is largely 
fixed by the market demand. Thus, 
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variations in sales percentages among 
the models have negligible effect on 
CAFE. 


Producing additional models or 
making some of the configurations 
significantly more fuel efficient is not 
possible since both corporate financial 
limitations and the unique market sector 
served by Rolls-Royce preclude 
significant changes to the basic concept 
of a Rolls-Royce car. For MYs 1992 
through 1994, Rolls-Royce cars will fall 
into six car lines, under the Rolls-Royce 
and Bentley name plates. All cars are in 
the 5,500-pound inertia weight class. 
Production of the Silver Spur Limousine, 
in the 6000-pound inertia weight class 
and with lower fuel economy than the 
other car lines, was discontinued with 
the 1989 model year. 

Weight Reduction 

As stated previously, Rolls-Royce has 
used aluminum for many of its 
unstressed components for some time. 
An in-house program has been 
conducted by the company to evaluate 
the effect of further weight reduction by 
removing items from the vehicle with no 
changes to engine or transmission. 
Dynamometer tests indicated that 
emissions as well as fuel economy 
improvements would result from 
reduced weight, but the tests were 
conducted simply by removing 
components from the vehicle. An 11% 
reduction in weight resulted in a 4% 
improvement in fuel economy. To 
achieve an equal or greater weight 
reduction through design changes would 
require complete redesign and retooling, 
which is not practicable, as Rolls-Royce 
states that it does not, for the forseeable 
future, have the capital to undertake 
such an expensive effort. 


Engine Improvements 


The current petition from Rolls-Royce 
recites past efforts to improve fuel 
economy through making engine 
improvements. Past developmental 
activities include test and evaluation of 
various technologies applied to the 
Rolls-Royce engine. These included 
diesel engines, cylinder disablement, 
increased engine displacement (to 
reduce nitrogen oxide emissions and 
permit timing for improved fuel 
economy), the May “Fireball” 
Combustion Chamber, and overall 
engine downsizing in conjuntion with all 
new features including bodyshell, . 
transmission, and suspension. Each of 
these approaches was discarded in turn 
as failing to provide a feasible option for 
simultaneouly meeting fuel economy 
and emissions requirements, and the 
expectations of the company’s 
customers. 


The one technique which does show a 
high likelihood for making improvement 
is the programmed electronic ignition 
advance system. This has shown a 9 
percent improvement in fuel economy 
due to the ability to accurately match 
any shape of the ignition cycle. This 
system was introduced on some models 
for MY 1989, and subsequently on all 
models for MY 1990. A slight 
contribution is also realized from 
reduced axle ratios which can be used 
in conjunction with electronic engine 
controls without exceeding emissions 
standards. 


Transmission and Drive Train 
Improvements 


Rolls-Royce currently uses the 
General Motors GM THM 400 unit 
transmission in all Rolls-Royce and 
Bentley cars. Initially, GM believed that 
a torque converter lock-up clutch would 
become available for the GM THM 400 
transmission, but this did not turn out to 
be the case. No experimental hardware 
has been available for Rolls-Royce to 
test. 

A four speed version of aGM THM 
200 transmission incorporating a 
converter clutch has been available. 
However, this smaller GM THM 200 
transmission is not suitable for use with 
Rolls-Royce’s current 6750 cc V8 engine 
due to the power and torque 
characteristics of the engine and the 
torque limitations of the transmission. 

Recently, GM has made available to 
Rolls-Royce a new four speed 
transmission with a torque converter 
lock-up clutch. This transmission is 
capable of operating with Rolls-Royce's 
engines and the initial design 
assessment has shown promising 
results. Rolls-Royce also notes that use 
of the fourth gear on this new 
transmission as an overdrive ratio has 
shown the capability of improving fuel 
economy by approximately 10 percent 
under highway driving conditions. Rolls- 
Royce is continuing to develop this 
transmission for use in its vehicles and 
intends to introduce it into production 
once durability, driveability, and 
calibration requirements have been 
satisfactorily completed. This 
transmission should be available for MY 
1992 and later Rolls-Royce automobiles. 


Effect of Other Motor Vehicle Standards 


The Rolls-Royce petition cites exhaust 
emission standards as having the 
greatest effect on fuel economy, and for 
this reason the company considers the 
fuel economy program to be an integral 
part of its emission control program. It 
states that, historically, emission 
standards have placed a severe strain 
on its limited technical resources. 
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According to that company, only with 
the introduction of new emission control 
techniques such as oxidation and three- 
way catalysts has the trend to higher 
fuel consumption been reversed. 

Rolls-Royce.is concerned that more 
stringent emission standards will be 
imposed during the 1993 or 1994 model 
years. Since Rolls-Royce is a small 
volume manufacturer, the recently - 
agreed upon stringent California 
emission standards will not apply to 
Rolls-Royce until MY 1995. Hence, the 
more stringent hydrocarbon and 
nitrogen oxide standards and increased 
durability requirements should not 
affect Rolls-Royce’s planned 
improvements in fuel economy during 
MYs 1992 through 1994. 

In its petition, Rolls-Royce noted that 
the Federal Clean Air Act is currently 
being reviewed. It is possible that the 
future California emission standards 
may be implemented in some or all of 
the other 49 states during either 1993 or 
1994. If Federal regulations do not 
provide additional leadtime for small 
volume manufacturers, as was provided 
by the state of California, Rolls-Royce's 
planned fuel economy improvements 
may be compromised. As the timing and 
requirements of possible new Federal 
emission standards are not currently 
known, developments regarding those 
standards may lead Rolls-Royce to 
amend its petition for alternate 
corporate average fuel economy for MYs 
1992 through 1994 at a later date. 

Of the Federal safety regulations it 
believes have an adverse effect on fuel 
economy, Rolls-Royce considers the 
most significant ones to be 49 CFR part 
581 (energy absorbing bumpers), Federal 
motor vehicle safety standard (FMVSS) 
214 (side door strength), and FMVSS 208 
(automatic restraints). The effect of 
these is to increase vehicle weight 
notwithstanding other efforts to reduce 
weight, including application of other 
materials. The weight increases 
attributable to these standards are 
reflected in Rolls-Royce’s weight 
projections for model years 1992-1994 
and its requested alternative standards. 

The Need of the Nation to Conserve 
Energy. The agency recognizes there is a 
need to conserve energy, to promote 
energy security, and to improve balance 
of payments. However, as stated above, 
NHTSA has tentatively determined that 
it is not technologically feasible or 
economically practicable for Rolls- 
Royce to achieve an average fuel 
economy in the 1992 through 1994 mode! 
years above 13.8 mpg. Granting an 
exemption to Rolls-Royce and setting an 
alternative standard at that level will 
result in only a negligible increase in 
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fuel consumption and will not affect the 
need of the Nation to conserve energy. 
In fact, there would not be any increase 
since Rolls-Royce cannot attain those 

applicable standards. 
Nevertheless, for illustrative purposes 
only, the agency estimates that the 
additional fuel consumed by operating 
the 1992 through 1994 fleets of Rolls- 
Royce vehicles at the company's 
projected CAFE of 13.8 mpg (compared 
to a hypothetical 27.5 mpg fleet) over 
106,952 miles is 443,718 bbls. of fuel. 
This averages about 108 bbls. of fuel per 
day over the 12 year period that these 
cars will be an active part of the fleet. 
This is insignificant compared to the 
daily fuel used by the entire motor 
vehicle fleet which amounted to some 
4.6 million bbls. per day for passenger 
cars in the U.S. in 1987. 


Proposed Alternative Standard 


This agency has tentatively concluded 
that it would not be technologically 
feasible and economically practicable 
for Rolls-Royce to improve the fuel 
economy of its model year 1992 through 
1994 automobiles above an average of 
13.8 mpg, that compliance with other 
Federal automobile standards would not 
adversely affect achievable fuel 
economy beyond the amount already 
factored into Rolls-Royce's projections, 
and that the national effort to conserve 
energy would not be affected by 
granting the requested exemption and 
establishing an alternative standard. 
Consequently, the agency tentatively 
concludes that the maximum feasible 
average fuel economy for Rolls-Royce in 
the 1992 through 1994 model years is 
13.8. The agency also proposes to 
exempt Rolls-Royce from the generally 
applicable standard of 27.5 mpg and to 
establish an alternative standard for 
Rolls-Royce of 13.8 mpg for model years 
1992, 1993, and 1994. 

NHTSA has analyzed this proposal 
and determined that neither Executive 
Order 12291 nor the Department of 
Transportation regulatory policies and 
procedures apply, because the proposal 
would not establish a “rule,” which term 
is defined as “an agency statement of 
general applicability and future effect.” 
The proposed exemption is not generally 
applicable, since it would apply only to 
Rolls-Royce Motors, Inc., as discussed in 
this notice. If the Executive Order and 
the Departmental policies and 
procedures were applicable, the agency 
would have determined that this 
proposed action is neither major nor 
significant. The principal impact of this 
proposal is that the exempted company 
would not be required to pay civil 
penalties if its maximum feasible 
average fuel economy were achieved, 


and purchasers of those vehicles would 
not have to bear the burden of those 
civil penalties in the form of higher 
prices. Since this sets an 
alternative standard at the level 
determined to be Rolls-Royce’s 
maximum feasible level for model years 
1992 through 1994, no fuel would be 
saved by establishing a higher 
alternative standard. NHTSA finds in 
the Section on “The Need of the Nation 
to Conserve ” that because of the 
small size of the Rolls-Royce fleet, that 
incremental usage of gasoline by Rolls- 
Royce customers would not affect the 
nation’s need to conserve gasoline. 
There would not be any impacts for the 
public at large. 

The agency has also considered the 
environmental implications of this 
proposal in accordance with the 
National Environmental Policy Act and 
determined that this proposal, if 
adopted, would not significantly affect 
the human environment. Regardless of 
the fuel economy of the exempted 
vehicles, they must pass the emissions 
standards which measure the amount of 
emissions per mile traveled. Thus, the 
quality of the air is not affected by the 
proposed exemptions and alternative 
standards. Further, since the exempted 
passenger automobiles cannot achieve 
better fuel economy than is proposed 
herein, granting these proposed 
exemptions would not affect the amount 
of fuel available. 

Interested persons are invited to 
submit comments on the proposal. It is 
requested but not required that 10 copies 
be submitted. 

All comments must not exceed 15 
pages in length. (49 CFR 553.21). 
Necessary attachments may be 
appended to these submissions without 
regard to the 15-page limit. This 
limitation is intended to encourage 
commenters to detail their primary 
arguments in a concise fashion. 

If a commenter wishes to submit 
certain information under a claim of 
confidentiality, three copies of the 
complete submission, including 
purportedly confidential business 
information, should be submitted to the 
Chief Counsel, NHTSA, at the street 
address given above, and seven copies 
from which the purportedly confidential 
information has been deleted should be 
submitted to the Docket Section. A 
request for confidentiality should be 
accompanied by a cover letter setting 
forth the information specified in the 
agency's confidential business 
information regulation. 49 CFR part 512. 

All comments received before the 
close of business on the comment 
closing date indicated above for the 


proposal will be considered, and will be 
available for examination in the docket 
at the above address both before and 
after that date. To the extent possible, 
comments filed after the closing date 
will also be considered. Comments 
received too late for consideration in 
regard to the final rule will be 
considered as suggestions for further 
rulemaking action. Comments on the 
proposal will be available for inspection 
in the docket. The NHTSA will continue 
to file relevant information as it 
becomes available in the docket after 
the closing date, and it is recommended 
that interested persons continue to 
examine the docket for new material. 

Those persons desiring to be notified 
upon receipt of their comments in the 
rules docket should enclose a self- 
addressed, stamped postcard in the 
envelope with their comments. Upon 
receiving the comments, the docket 
supervisor will return the postcard by 
mail. 
List of Subjects in 49 CFR Part 531 

Energy conservation, Gasoline, 
Imports, Motor vehicles. 

In consideration of the foregoing, it is 
proposed that 49 CFR part 531 be. 
amended as follows: 


PART 531—{ AMENDED] 


1. The authority citation for part 531 
would continue to read as follows: 

Authority: 15 U.S.C. 2002, delegation of 
authority at 49 CFR 1.50. 

2. In § 531.5, the introductory text of 
paragraph (b) would be republished and 
paragraph (b)(2) would be revised to 
read as follows: 

§531.5 Fuel economy 

(b) The following manufacturers shall 
comply with the standards indicated 
below for the specified model years: 


(2) Rolls-Royce Motors, Inc. 


Average 
fuel 
(miles per 
gafion) 
10.7 
10.8 
11.1 
10.7 
106 
99 
10.0 
10.0 
11.0 
112 
112 
11.2 
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Issued on: May 18, 1990. 
Barry Felrice, 
Associate Administrator for Rulemaking. 
[FR Doc. 90-12149 Filed 5-24-90; 8:45 am] 
BILLING CODE 4910-50-M 


DEPARTMENT OF COMMERCE 
National Oceanic and Atmospheric 
Administration 


50 CFR Part 215 
{Docket No. 900512-0112] 


Subsistance Taking of North Pacific 
Fur Seals 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 
ACTION: Proposed notice of harvest 


levels and notice of public meeting. 


SUMMARY: Regulations on subsistence 
taking of North Pacific fur seals require 
the National Marine Fisheries Service 
(NMFS) to publish a summary of the 
previous year’s fur seal harvest and a 
projection of the number of seals 
expected to be taken in the current year 


NMFS is concerned about the 
apparent decline in the efficiency of the 
1989 subsistence harvest on St. Paul 
Island compared to previous years (e.g., 
38.2 percent-use in 1989 vs. 43.5 in 1988). 
Detailed discussions of “substantial 
use” of seal meat and calculatons and 
comparisons of percent-use estimates 
for harvests since 1985 can be found in 
the 1989 harvest notices (See especially 
54 FR 23234, May 31, 1989 and 54 FR 
32347, August 7; 1989). Comments and 
discussions are invited on this aspect of 
the subsistance harvest as well as on 
a 

ow. 


to meet the subsistence needs of the 
Aleut residents of the Pribilof Islands, 
Alaska. This notice summarizes the 1989 
harvest and estimates the number of 
seals that may be taken in 1990. 
Following a public meeting and the 
expiration of a 30-day public comment 
period, a final notice of harvest levels 
will be published before the start of the 
harvest season on June 30. 


DATES: A public meeting will be held on 
June 7, 1990 at 10 a.m. Written 
comments must be received on or before 
June 25, 1990. 

ADDRESSES: The public meeting will be 
held in Room 7115, 1335 East-West 
Highway, Silver Spring, Maryland 
(Silver Spring Metro). Comments should 
be addressed to Dr. Nancy Foster, 
Director, Office of Protected Resources 
and Habitat Programs (F/PR), 1335 East- 
West Highway, Silver Spring, Maryland 
20910. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Steven Zimmerman, 907-586-7235 or 
Georgia Cranmore, 301-427-2289. 


SUPPLEMENTARY INFORMATION: 
Background 


The subsistence harvest of North 
Pacific fur seals, Ca//orhinus ursinus, on 
the Pribilof Islands, Alaska, is governed 
by regulations found in 50 CFR Part 215 
Subpart D—Taking for Subsistence 
Purposes. These regulations were 
published under the authority of the Fur 
Seal Act, 15 U.S.C. 1151 et seqg., and the 
Marine Mammal Protection Act, 16 
U.S.C. 1361 et. seg. (see 51 FR 24828, July 
9, 1986). The purpose of these 
regulations is to limit the take of fur 


Estimated Number of Seals Needed for 
Subsistence in 1990 


NMFS is required by its regulations to 
include in this notice a prediction of the 
fur seal harvest levels for 1990 that will 
satisfy the subsistence needs of the 
residents of the Pribilof Islands. Based 
on a review of previous years’ 
subsistence usage and the 
understanding that economic conditions 
including employment levels on St. Paul 
Island have remained relatively stable 
since about 1988, NMFS is proposing to 
set the projected harvest levels on the 
Pribilof Islands to coincide with actual 


seals to a level providing for the 
legitimate subsistence needs of the 
Pribilovians using humane harvesting 
methods, and to restrict taking by sex, 
age, and season for herd management 
purposes. As required by 50 CFR 
215.32(b), this notice summarizes the 
1989 harvest and estimates the number 
of seals that may be needed for 
subsistence in 1990. 

At the request of the Humane Society 
of the United States, a public meeting 
will be held to discuss subsistence 
harvest levels and related issues. 


Summary of Data on the 1989 Harvest 
Season 


The total number of fur seals taken for 
subsistence purposes on the Pribilof 
Islands (including St. George and St. 
Paul Islands) during the 1989 harvest 
season (June 30-August 8) was 1,521. No 
female seals were killed. There were 181 
taken on St. George Island and 1,340 
taken on St. Paul Island. Since 1985, 
detailed information has been compiled 
on subsistence taking and use of seal 
meat on St. Paul Island only. No 
comparable information is available for 
St. George Island where less than 10% of 
the Pribilof subsistence harvest is 
conducted. The following table provides 
a comparison of the 1989 harvest data 
on St. Paul Island with summary 
information from previous years. 
Although the regulations prohibit the 
killing of female seals, small numbers 
were taken accidentally through 1987. 
Percent-use is the percent by weight of 
meat removed per carcass. The 
maximum possible percent-use for food 
is about 53.3. 


take for subsistence purposes in 1989. 
Thus, the 1990 proposed harvest level on 
St. Paul Island is 1,340 and on St. George 
Island the proposed harvest level is 181 
North Pacific fur seals. The harvest 
season on both islands is June 30 to 
August 8. 


Dated: May 18, 1990. 


James E. Douglas, Jr. 
Deputy Assistant Administrator for Fisheries, 
National Marine Fisheries Service. 


[FR Doc. 90-12150 Filed 5-24-90; 8:45 am] 
BILLING CODE 3510-22-™ 





Notices 


oe 


This section of the FEDERAL REGISTER 
contains 


ADVISORY COUNCIL ON HISTORIC 
PRESERVATION 


Meeting 


AGENCY: Advisory Council on Historic 
Preservation. 


ACTION: Notice of meeting. 


SUMMARY: Notice is hereby given in 
accordance with the regulations of the 
Advisory Council on Historic 
Preservation, “Protection of Historic 
Properties” (36 CFR part 800), that a 
panel of three members of the Council 
will meet on Tuesday, June 12, 1990, to 
consider the proposed construction of an 
annex to the United States Post Office 
and Courthouse in Camden, New Jersey. 
The proposal as currently planned 
would require demolition of five historic 
buildings on the site. It has been 
determined that this undertaking will 
adversely affect the Cooper Street 
Historic District which is listed in the 
National Register of Historic Places. 

The pane! will meet in Camden, New 
Jersey, at Rutgers University Student 
Center, Conference Room, 5th and Penn 
Streets, at 1 p.m. 

The panel welcomes written and oral 
statements from concerned parties. 
Written statements should be submitted 
to the Executive Director of the Council 
by June 6. Persons wishing to make oral 
statements should contact the Executive 
Director by June 8, Attention: Don Klima 
(202-786-0505). Oral presentations must 
be limited to five (5) minutes. Priority 
will be given to those persons who have 
indicated prior to the meeting their 
desire to speak. 

The Council was established by the 
National Historic Preservation Act to 
advise the President and Congress on 
matters relating to historic preservation 
and to comment upon Federal, federally 
assisted, and federally licensed 
undertakings having an effect upon 
properties that are listed in or eligible © 
for listing in the National Register of 
Historic Places: 


Note: The meetings of the Council are 

open to the public. If you need special 
accommodations due to a disability, 
please contact the Advisory Council on 
Historic Places, 1100 Pennsylvania 
Avenue NW., suite 809, Washington, DC 
20004 (202-786-0505). 
FOR FURTHER INFORMATIOCI CONTACT: 
Additional information concerning the 
meeting schedule and location or the 
submission of statements is available 
from the Executive Director, Advisory 
Council on Historic Preservation, 1100 
Pennsylvania Avenue NW., suite 809, 
Washington, DC 20004, Attention: Don 
Klima (202-786-0505). 

Dated: May 21, 1990. 

Robert D. Bush, 

Executive Director. 

{FR Doc. 90-12193 Filed 5-24-90; 8:45 am] 
BILLING CODE 4310-10-41 


DEPARTMENT OF AGRICULTURE 


Office of the Secretary 
[Docket No. 90-008N) 


National Advisory Committee on 
Microbiological Criteria for Foods; 


Notice is hereby given that a meeting 
of the National Advisory Committee on 
Microbiological Criteria for Foods will 
be held on Wednesday and Thursday, 
June 13-14, 1990, in Anaheim, California, 
from 8 a.m. to 5 p.m., at the Sheraton- 
Anaheim Hotel, 1015 West Ball, 
Anaheim, California. The Committee 
provides advice and recommendations 
to the Secretaries of Agriculture and 
Health and Human Services concerning 
the development of microbiological 
criteria by which the safety and 


wholesomeness of food can be assessed, 


including criteria for microorganisms 
that indicate whether foods have been 
produced using good manufacturing 
practices. 

Scheduled sessions are as follows: 

(1) Wednesday, June 13, 8 a.m. to 9:30 
a.m.—Session of the Listeria 
monocytogenes Subcommittee. 

(a) 9:30 a.m. to 12 noon—Full 
Committee session. 

(b) 1:30 p.m. to 5 p.m.—Concurrent 
sessions of the Meat and Poultry 
Subcommittee and the Seafood 
Subcommittee. 
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(2) Thursday, June 14, 8 a.m. to 9:30 
a.m.—Session of the Listeria 
monocytogenes Subcommittee. 

(a) 9:30 a.m. to 12 noon—Concurrent 
sessions of the Meat and Poultry 
Subcommittee and the Seafood 
Subcommittee. 

(b) 1:30 p.m. to 5 p.m.—Full Committee 
session. 

The Committee meetings are open to 
the public on a space available basis. 
Comments of interested persons may be 
filed prior to the meeting in order that 
they may be considered and should be 
addressed to Ms. Catherine M. 
DeRoever, Director, Executive 
Secretariat, U.S. Department of 
Agriculture, Food Safety and Inspection 
Service, room 3175, South Agriculture 
Building, 14th and Independence 
Avenue, SW., Washington, DC 20250. In 
submitting comments, please reference 
the docket number appearing in the 
heading of this Notice. Background 
materials are available for inspection by 
contacting Ms. DeRoever on (202) 447- 
9150. 

Done at Washington, DC on: May 22, 1990. 
Lester M. Crawford, 

Chairman. 
[FR Doc. 90-12233 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-D-™ 


Commodity Credit Corporation 
1990 Common Program Provisions for 


and Extra Long Staple (ELS) Cotton 
Programs 


AGENCY: Commodity Credit Corporation, 
USDA. 


ACTION: Notice of Determination of 1990 
Common Program Provisions for Wheat 
Feed Grains, Rice, Upland and ELS 
Cotton. 


SUMMARY: The purpose of this notice is 
to affirm the determinations made by 
the Secretary of Agriculture in 
accordance with the Agricultural Act of 
1949, as amended (the “1949 Act"), and 
the Commodity Credit Corporation 
Charter Act, as amended (the “Charter 
Act"), with respect to the 1990 Price 
Support and Production Adjustment 
Programs. 

EFFECTIVE DATES: May 24, 199U. 





ADDRESSES: Bruce R. Weber, Director, 
Commodity Analysis Division, USDA- 
ASCS, Room 3741, South Building, P.O. 
Box 2415, Washington, DC 20013. 

FOR FURTHER INFORMATION CONTACT: 
Craig Jagger, Commodity Analysis 
Division, USDA-ASCS, Room 3740, 
South Building, P.O. Box 2415, 
Washington, DC 20013 or call (202) 447- 
7923. 

The Final Regulatory Impact Analysis 
describing the options considered in 
developing this notice of determination 
will be available on request from the 
above-named individual. 
SUPPLEMENTARY INFORMATION: This 
notice has been reviewed under USDA 
procedures established in accordance 
with Executive Order 12291 and 
Secretary's Memorandum No. 1512-1 
and has been designated as “major.” It 
has been determined that these program 
provisions will result in an annual effect 
on the economy of $100 million or more. 

The titles and numbers of the federal 
assistance programs, as found in the 
catalogue of Federal Domestic 
Assistance, to which this notice applies 


It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since the 
Commodity Credit Corporation {CCC} is 
not required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 

proposed rulemaking with respect to the 
subject matter of these determinations. 

It has been determined 
environmental evaluations for the 
wheat, feed grain, rice, upland cotton 
and extra long staple cotton 
that the programs will have no 
significant impact on the quality of the 
human environment. An Environmental 
Impact Statement for all acreage 
adjustment programs is being 
developed. 

This program is not subject to the 
provisions of Executive Order 12372, 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 
part 3015, subpart V, published at 46 FR 
29115 (june 24, 1983}. 


General Information 
General descriptions of the statutory 


basis for the determinations that are set 
forth in this notice are set forth in the 


Federal Vol. 54, No. 64, Page 
13706, and Vol. 54, No. 223, Page 48121. 
Comments received during the 
specified comment periods are 
summarized for provisions which 
are common to the 1990 Wheat, Feed 
Grain, Rice, Upland and ELS Cotton 


Programs. 

Common Program Comments. Sixty- 
five responses were received from the 
April 5, 1989, request for comments 
regarding 1990 common program 
provisions. Twenty-two of the 
respondents were neon producers 
and nineteen were produce 
organizations. One Shel forty-three 
responses were received on the 
November 21, 1989, request for 
comments regarding the planting of 
approved non-program crops on acreage 
conservation reserve or conserving use 
acres. Forty-three of the respondents 
were individual producers and sixty-two 
were producer organizations. 


Common Program Provisions 


With respect to the specific comments 
for the common program provisions of 
the 1990 crops of Wheat, Feed Grains, 
Rice and Upland end ELS Cotton, the 
following are noted: 

(a) Approved Nonprogram Crops 
(ANPC) on Acreage Conservation 
Reserve (ACR) and Conserving Use 
(CU) Acres: The Commodity Cridit 
Corporation (CCC) on ao 5 requested 
comments regarding the planting of 
ANPC on ACR and CU acres for the 
1990 crops. On August 7, 1989, it was 
announced that the production of 
ANPC's on land in ACR and CU would 
not be permitted. However, subsequent 
interest in this provision prompted CCC 
to request on November 21, 1989, 
additional comments on this issue. The 
responses received for the two comment 
periods are as follows: April 1989: 
Thirteen respondents opposed the 
authorization of ANPC on ACR acres 
and four favored such action. Ten 
respondents opposed the authorization 
of ANPC on CU acres and five favored 
such action. One respondent favored 
authorization of only soil-conserving 
ANPC on both ACR and CU acres. 
November 1989: Ten respondents 
opposed the authorization of ANPC on 
ACR acres and twenty-eight favored 
such action. Four respondents opposed 
the authorization of ANPC on CU acres 
and one hundred thirty-two favored 
such action. Planting of ANPC on ACR 
acres will not be permitted except under 
emergency conditions. Planting of 
sunflower, flax, rapeseed (including 
canola), safflower, castor beans, 
mustard seed, crambe, triticale, quinoa, 
Jerusalem artichoke, kenaf, milkweed, 
amaranth, and psyllium on CU acres 
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will be permitted. Producers exercisirg 
this option must agree to forgo any 
deficiency payments that would 
otherwise be paid on such acreage. 
Production of ANPC on CU acreage will 
be allowed because it increases planting 
flexibility, allows a modest increase in 
the supply of crops (such as sunflowers) 
that are in short supply, and leads to 
budget savings by reducing both planted 
acres and payment acres of program 
crops. Production of nonprogram crops 
on ACR acreage will not be allowed 
because the additional plantings of 
ANPC would affect the incomes of 
traditional producers of ANPC. 

(b) Haying and Grazing on Acreage 
Conservation Reserve and Conserving 
Use Acres: Sixteen respondents opposed 
unlimited haying and grazing on ACR 
and CU acres and 3 favored such action. 
Haying of ACR and CU acreage will not 
be permitted, except under emergency 
conditions, because of the otherwise 
adverse economic effect such a 
determination would have on producers 
who already grow such crops. However, 
the haying prohibition may be waived if 
it is determined by the State 
Agricultural Stabilization and 
Conservation {ASC) committee that the 
additional haying will not have an 
adverse economic effect. Grazing and 
ACR and CU is permitted except during 
any 5-consecutive-month period 
between April 1 and October 31 as 
designated by the State ASC 
committees. 

(c) Cross Compliance: Fifteen 
respondents favored the implementation 
of limited cross compliance 
requirements and 5 respondents 
opposed such action. Limited cross 
compliance was implemented for wheat, 
corn, sorghum, barley, upland cotton 
and rice in order to ensure that desired 
levels of stocks for all program 
commodities are attained. Oats and 
extra-long staple cotton were — 
from limited cross compliance. 

(d) Offsetting oa Thirteen 
respondents opposed the 
implementation of offsetting compliance 
requirements and one favored such 
action. Offsetting compliance 
requirements will not be implemented 
due to (1) the statutory limitations 
placed on such actions relative to rice 
and upland cotton and (2) the likely 
decrease in the level of program 
participation that otherwise would have 
occurred under the wheat, feed grains, 
and ELS cotton programs. This higher 
level of participation achieved by not 
requiring offsetting compliance will 
likely result in greater overall program 
effectiveness. 
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{e) Advance Recourse Loans; Four 
respondents favored the authorization of 
advance loans and three opposed the 
use of such loans. Advance recourse 
loans will not be offered because (1) 
sufficient operating funds are available 
to producers for the 1990 crop and (2) 
such a program could place unnecessary 
encumbrances upon crops that have not 
been produced, resulting in increased 
financial stress for producers. 

(f) Farm Acreage Base (FAB) 
Adjustment: Fourteen respondents 
favored the implementation of the 10 
percent FAB adjustment provision and 
three opposed such adjustments. The 
FAB adjustment provision will not be 
implemented because (1) significant 
budget increases would occur as 
producers would be discouraged from 
reacting to appropriate market signals 
and instead seek to capitalize on 
favorable Government programs and (2) 
additional excess production would be 
stimulated in those commodities with 
favorable payment programs. 

(g) Interest Payment Certificates. 
Three respondents favored issuing 
interest payment certificates to 
producers who repay a price support 
loan with interest. Three respondents 
opposed such action. Interest payment 
certificates will not be implemented 
because they are not needed to avoid 
excessive forfeitures of commodities to 
CCC. 

(h) Forty-eight comments were 
received that related to issues for which 
comments were not requested. 

This notice affirms the following 
determinations previously made and 
announced by the Secretary, beginning 
August 7, 1989; with respect to 
provisions which are common to the 
1990 Wheat, Feed Grain, Rice, Upland 
and ELS Cotton Programs. 


Determinations 
Common Program Provisions 


1. Approved Non-Program Crops 
(ANPC) on Acreage Conservation 
Reserve (ACR) and Conserving Use 
(CU) Acres. In accordance with sections 
107D(c)(1), 107D(f}(4), 105C(c)(1), 
105C(f}(4), 103A(C)(1), 103A(f)(3), 
101A(c)(1), and 101A(f}(3) of the 1949 
Act, it has been determined that 
production of approved, non-program 
crops will not be permitted on ACR 
acreage. Planting of sunflower, flax, 
rapeseed (including canola), safflower, 
castor beans, mustard seed, crambe, 
triticale. quinoa, Jerusalem artichoke, 
kenaf, milkweed, amaranth, and 
psyllium on CU acres will be permitted. 
Producers exercising this option must 
agree to forgo any deficiency payments 


that would otherwise be paid on such 
acreage. 

2. Haying and Grazing of ACR or CU. 
In accordance with sections 107D(c)(1), 
107D(f)(4), 105C{c)(1), 105C(1(4), 
103A(C)(1), 103A(f)(3), 101A(c)(1), and 
101A(f)(3) of the 1949 Act, it has been 
determined that haying of acreage 
designated as ACR or CU will not be 
allowed except under emergency 
conditions unless it is determined that 
based upon information submitted by a 
State ASC committee, haying will not 
result in an adverse economic effect in 
the State. Grazing of acreage designated 
as ACR and CU will be permitted except 
during any 5-consecutive-month period 
between April 1 and October 31 that is 
established for a State by the State ASC 
committee. Haying and grazing of CRP 
acreage is prchibited. 

3. Cross and Offsetting Compliance. 
In accordance with sections 107D(n)(2), 
105C(n)(2), 103A(n)(2), and 101A(n)(2) of 
the 1949 Act, it has been determined 
that limited cross compliance will be 
required as a condition of eligibility for 
program benefits for wheat, feed grains 
(excluding oats), rice and upland cotton. 
The imposition of limited cross 
compliance will not apply for the 1990 
crops of oats and ELS cotton. In 
accordance with sections 107D({i), 
105C{i), 103A(n)(1), and 103(h)(13) of the 
1949 Act, it has been determined that 
offsetting compliance by wheat, feed 
grains and ELS cotton program 
participants will not be required as a 
condition of eligibility for program 
benefits. Sections 101A(n)(1) and 
103A(n)(3) prohibit imposition of 
offsetting compliance for rice and 
upland cotton program participants. 

4. Establishment of Acreage Bases 
and Adjustments. In accordance with 
section 503 of the 1949 Act, FABs will be 
established for the 1990 crop-year. 
Adjustments in crop acreage bases for 
the 1990 program as provided in section 
505 will not be allowed. In accordance 
with section 504 of the 1949 Act, it has 
been determined that limited 
adjustments in crop acreage cases may 
be approved when producers need to 
change cropping practices to carry out 
conservation compliance requirements 
on highly erodible land. 

5. Advance Recourse Commodity 
Loans. In accordance with section 424 of 
the 1949 Act, it has been determined 
that advance recourse price support 
loans shall not be made available to 
producers since advanced deficiency 
payments for wheat, feed grains, rice 
and cotton will substantially augment 
private lending to producers and, 
therefore, ease producer credit 
problems. Further, implementing this 
program could encourage producers to 
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place additional encumbrances upon 
crops yet to be produced which could 
result in increased financial stress for 
producers after harvest. 

6. Multiyear Set-Aside Program. In 
accordance with section 1010 of the 
Food Act of 1985 (the 1985 Act), it has 
been determined that there will be no 
multiyear set-aside program. It has been 
determined that the CRP and wetland 
conservation provisions protect the 
Nation's natural resources and provide 
program benefits to participants to carry 
out approved conservation practices. 

7. Establishment of Program Payment 
Yields. In accordance with section 506 
of the 1949 Act, it has been determined 
that the actual yield per harvested acre 
for the 1990 crop and subsequent crop 


’ years of wheat, feed grains, rice and 


upland cotton will not be considered in 
establishing subsequent year farm 
program payment yields. 

8. Advance Deficiency Payments. In 
accordance with section 107C of the 
1949 Act, the Secretary will make 
available to producers advance 
deficiency payments for the 1990 crop of 
wheat, feed grains, upland cotton, and 
rice. Producers may request 40 percent 
of their projected deficiency payments 
when they enroll in the 1990 Wheat, 
Feed Grain, Upland Cotton and Rice 

ms. No advance deficiency 
paymetns will be offered to ELS cotton 
producers. 

9. Binding Contracts. Contracts signed 
by program participants will be 
considered binding at the end of the 
signup period and will provide for 
liquidated damages if producers do not 
comply with contractual obligations. It 
has been determined that binding 
contracts will ensure a high level of 
compliance by those producers enrolling 
in the program and will also result in a 
more effective program. 

10. Interest Payment Certificates. In 
accordance with section 405 of the 1949 
Act, it has been determined that interest 
payment certificates will not be issued 
to producers. It has been determined 
that such action is not needed to avoid 
excessive forfeitures of commodities to 
CCC. 

11. Cost Reduction Options. In 
accordance with section 1009 of the 1985 
Act, it has been determined that the 
Secretary will reserve the right to 
initiate cost reduction options if 
subsequent changes occur in supply and 
demand conditions. 

12. Program Enrollment Period. The . 
program enrollment period was from 
January 16, 1990 through April 13, 1990. 

Authority: Secs. 4 and 5 of the Commodity 
Credit Corporation Charter Act, as amended, 
62 Stat. 1070, as amended, 1072 (7 U.S.C. 714b 





and 714c}; Secs. 101, 101A, 103A, 103{h}, 1058, 
107C, 1070, 107E, 109, 110, 401, 424, 504, and 
505 of the Agricultural Act of 1949, as 
amended, 63 Stat. 1051, as amended, 99 Stat. 
1419, as amended, 1407, as amended, 1395, as 
amended, 46, 1383, as amended, 1448, 91 Stat. 
950, as amended, 951, as amended, 63 Stat. 
1054, as amended, 99 Stat. 1461, as amended, 
1462 (7 U.S.C. 1433c, 1441, 1441-1, 1444-1, 
1444-b, 1445b-2, 1445b-3, 1445b-4, 1445d, 
1445e, 1421, 1464 and 1465}. Section 1009 of 
the Food Security Act of 1985, as amended, 49 
Stat. 1453, as amended {7 US..C. 1308a). 
Signed at Washington, DC, on May 18, 
1990. 
Keith D. Bjerke, 
Executive Vice President, Commodity Credit 
Corporation. 
[FR Doe. 90-12164 Filed 5-24-90; 8:45 am] 


AGENCY: Food and Nutrition Service, 
USDA. 
ACTION: Notice. 


SUMMARY: The Department announces 
adjusted poverty income guidelines to 
be used by State agencies in 
determining the income eligibility of 
persons applying to participate in the 
Special Supplemental Food Program for 
Women, Infants and Children (WIC 
Program). These poverty income 
guidelines are to be used in conjunction 
with the WIC Regulations, 7 CFR part 
am : 
EFFECTIVE DATE: july 1, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Philip K. Cohen, Branch Chief, Policy 
and Program Development Branch, 
Supplemental! Food Programs Division, 
FNS, USDA, 3101 Park Center Drive, 
Alexandria, Virginia 22302, (703) 756- 
3720. 
SUPPLEMENTARY INFORMATION: The final 
action has been reviewed under 
Executive Order 12291 and has been 
determined to be not major. The 

does not anticipate that this 
notice will have an annual effect on the 
economy of $100 million or more. This 
action will not result in a major increase 
in costs or prices for consumers; 
individual industries; Federal, State, or 
local government agencies; or 
geographic regions. Further, this action 
will not have a significant adverse effect 


on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 


The action has been reviewed in 
accordance with the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601- 
612). Pursuant to that review, the 
Administrator of the Food and Nutrition 
Service has determined that the action 
will not have a significant economic 
impact on a substantial number of small 
entities. This notice does net contain 
reporting or recordkeeping requirements 
subject to approval by the Office of 
Management end Budget in accordance 
with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507}. 

This program is listed in the Catalog . 
of Federal Domestic Assistance 
Programs under No. 10.565 and is 
subject to the provisions of Executive 
Order 12372, which requires 
intergovernmental consultation with 
State and local officials {7 CFR part 
3015, subpart V, 48 FR 29112). 

Section 17 of the Child Nutrition Act 
of 1966 (42 U.S.C. 1786) requires the 
Secretary to establish income criteria to 
be used with nutritional risk criteria in 
determining a person's eligibility for 
participation in the WIC Program. The 
law provides that persons will be 
eligible for the WIC Program only if they 
are members of families that satisfy the 
income standard for reduced- 
price school meals under section 9 of the 
National School Lunch Act [42 U.S.C. 
1758). Under section 9, the income limit 
for reduced-price school meals is 185 
percent of the Federal poverty income 
guidelines, as adjusted. 

Section 9 also requires that these 
guidelines be revised annually to reflect 
changes in the Consumer Price Index. 
The annual revision for 1990 was 
published by the Department of Health 
and Human Services (DHHS) in the 
Federal Register for February 16, 1990 at 
55 FR 5664. The guidelines published by 
DHHS are referred to as the poverty 
income guidelines. 

The Department published final WIC 
regulations on February 13, 1985, at 50 
FR 6108. Section 246.7(c)(1} specifies 
that State agencies may prescribe 
income guidelines either equaling the 
income guidelines established under 
section 9 of the National School Lunch 
Act for reduced-price school meals or 
identical to State or local guidelines for 
free or reduced-price health care. 
However, in conforming WIC income 
guidelines to State or local health care 
guidelines, the State cannot establish 
WIC guidelines which exceed the 
guidelines established under section 9 of 
the National School Lunch Act for 
reduced-price school meals, or which 
are less than 100 percent of the Federal 
proverty income guidelines. 

Consistent with the method used to 
compute eligibility guidelines for 
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reduced-price meals under the National 
School Lunch Program, the poverty 
income guidelines were multiplied by 
1.85 and the results rounded upward to 
the next whole dollar. 

At this time the Department is 
publishing maximum and minimum WIC 

income limits by household size 
to be effective July 1, 1990 through June 
30, 1991, except as described below. 

Section 123{a){4)}{F) of Public Law 101- 
147 adds a new section 17(f}(18) to the 
CNA of 1966 providing that “‘a State 
agency may implement income 
eligibility guidelines under this section 
at the time the State implements income 
eligibility guidelines under the medicaid 
program,” excpet that WIC guidelines 
“shall be implemented not later than 
July 1 of each year.” However, section 
17(d){(2M{A) provides that an individual is 
income-eligible for WIC only if he or she 
is a member of a family with an income 
that is less than the income limit for 
reduced-price meals established in 
section 9(b) of the National School 
Lunch Act, ie. 185 percent of poverty 
income guidelines. In order to avoid 
conflict with this requirement, this 
provision may be implemented only by 
those State agencies with WIC income 
guidelines that, having been adjusted to 
reflect changes in the Federal Poverty 
Income Guidelines before July 1, would 
not exceed the reduced-price income 
limit which is in effect at the time the 
adjustment is made. That is, the 
provision would apply only to State 
agencies with WIC income eligibility 
guidelines sufficiently below 185 percent 
of the Federal Poverty Income 
Guidelines that after adjustment they 
would not exceed the reduced-price 
limit. While Congress may have 
intended the new section 17(f}(8) to 
apply to all States, as written the 
provision clearly does not override the 
requirement of section 17(d)(2)(A). Thus, 
the Department has determined, based 
on advice from the Office of the General 
Counsel, that unless a statutory 
amendment is made, implementation of 
this provision must be limited as 
discussed above. 

This provision allows States with 
guidelines sufficiently below 185 percent 
of poverty to coordinate their income 
eligibility guidelines with guidelines 
under the Medicaid Program, except that 
WIC guidelines must be effective no 
later than July 1 of each year. Provisions 
of Public Law 101-147 must be 
implemented through the rulemaking 
process by July 1, 1990. It is not likely, 
however, that the rulemaking will be 
completed in advance of that deadline. 
Therefore, guidelines included in this 
notice cannot be made effective by State 
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agencies before July 1, 1990. However, 
the affected States will be able to 
implement WIC guidelines at the same 
time as Medicaid Guidelines, i.e., before 
July 1, beginning in calendar year 1991, 
in keeping with regulations which will 
then be in effect. 

The first table of this notice contains 
the income limits by household size for 
the 48 contiguous States, the District of 
Columbia and all Territories, including 
Guam. Because the poverty income 
guidelines for Alaska and Hawaii are 
higher than for the 48 contiguous States, 
separate tables for Alaska and Hawaii 
have been included for the convenience 
of the State agencies. 


EFFECTWE JuLy 1, 1990—JuNE 30, 1991 


Dated: May 21, 1990. 
Betty Jo Nelsen, 
Administrator. 
{FR Doc. 90-12196 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-30-™ 


Commodity Supplemental Food 
Program, Elderly Poverty Income 
Guidelines 


AGENCY: Food and Nutrition Service, 
USDA. 


ACTION. Notice. 

summary: The Department announces 
adjusted poverty income guidelines to 
be used by State agencies in 
determining the income eligibility of 
elderly persons applying to participate 
in the Commodity Supplemenial Food 
Program (CSFP}. These poverty income 
guidelines are to be used in conjunction 
with the CSFP Regulations, 7 CFR part 
247. 

EFFECTIVE DATE: July 1. 1990. 


FOR FURTHER INFORMATION CONTACT: 
Philip K. Cohen, Branch Chief, Policy 
and Program Development Branch, 


| Supplemental Food Programs Division, 


FNS, USDA, 3101 Park Center Drive, 
Alexandria, Virginia 22302, (703) 756- 
3730. 

SUPPLEMENTARY INFORMATION: This 
final action has been reviewed under 
Executive Order 12291 and has been 
determined to be not major. The 
Department does not anticipate that this 
notice will have an annual effect on the 
economy of $100 million or more. This 
action will not result in a major increase 
in costs or prices for consumers; 
individual industries; Federal, State, or 
local government agencies; or 
geographic regions. Further, this action 
will not have a significant adverse effect 
on competition, employment, 
investment, productively, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

The action has been reviewed in 
accordance with the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601- 
612). Pursuant to that review, the 
Administrator of the Food and Nutrition 
Service has determined that the action 
will not have a significant economic 
impact on a substantial number of smal! 
entities. This notice does not contain 
reporting or recordkeeping requirements 
subject to approval by the Office of 
Management and Budget in accordance 
with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507). 

This prograrn is listed in the Catalog 
of Federal Dormestic Assistance 
Programs under No. 10.565 and is 
subject to the provisions of Executive 
Order 12372, which requires 


ntergovernmental consultation with 
State and local officials (7 CFR part 
3015, subpart V, 48 FR 29112). 

On December 23, 1985 the President 
signed the Food Security Act of 1985 
(Pub. L. 99-198). This legislation amends 
section 5 of the Agriculture and 
Consumer Protection Act of 1973 (7 
US. 612c note) to require that the 
Department establish procedures 
allowing agencies administering the 
CSFP to serve elderly persons if such 
service can be provided without 
reducing service levels for women, 
infants, and children. The law also 
mandates establishment of eligibility 
requirements for elderly tion. 
Prior to enactment of Public Law 99-198, 
elderly participation was restricted by 
law to three ted pilot projects 
which served the elderly in accordance 
with agreements with the Department. 

In order to implement the CSFP 
mandates of Public Law 99-198, the 
Department published interim rules on 
September 17, 1986 at 51 FR 32695 and a 
final rule on February 18, 1988 at 53 FR 
4831. These regulations defined “elderly 
persons” as those who are 60 years of 
age or older. The final rule further 
stipulated that elderly persons certified 
on or after September 17, 1986 must 
have “household income at or below 130 
percent of the Federal Poverty Income 
Guidelines published annually by the 
Department of Health and Human 
Services” (7 CFR 247.7{a){(3)). 

These poverty income guidelines are 
revised annually to reflect changes in 
the Consumer Price Index. The revision 
for 1990 was published by the 
Department of Health and Human 
Services at 55 FR 5664 on February 16, 
1990. At this time the Department is 
publishing the income limit of 130 
percent of the poverty income guidelines 
by household size to be used for elderly 
certification in the CSFP for the period 
July 1, 2990 through June 30, 1991. 

The poverty income guidelines were 
multiplied by 1.30 and the results 
rounded up to the next whole dollar. 
The first table in this notice contains the 
income limits by household size for the 
48 contiguous States, the District of 
Columbia, and all the Territories 
including Guam. Because the poverty 
income guidelines for Alaska and 
Hawaii are higher than for the 48 
contiguous States, separate tables for 
Alaska and Hawaii have been included 
for the convenience of the State 


agencies. 
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EFFective JuLy 1, 1990—JuNE 30, 1991 


Dated: May 21, 1990. 
Betty Jo Nelsen, 
Administrator. 
{FR Doc. 90-12197 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-30-M 


AGENCY: Forest Service, USDA. 

ACTION: Notification that decisions 
related to resources recovery projects on 
National Forest System Lands resulting 
from natural phenomena such as 
wildfires are exempted from appeals 
under provisions of 36 CFR part 217 
when the Regional Forester or Chief of 
the Forest Service determines that good 
cause exists to exempt. 


SUMMARY: This is a notification that 
decisions to implement certain projects 
pertaining to recovery from the Lowman 
Complex fire on the Boise National 


Forest are exempted from appeal per 
provisions of 36 CFR 217.4 (a)(11) as 
published on January 23, 1989, at Vol. 54, 
No. 13, page 3342. 

EFFECTIVE DATES: Effective on May 25, 
1990. 

FOR FURTHER INFORMATION CONTACT: 
Dan Deiss, Director—Project Lightning, 
Boise National Forest, 1750 Front Street, 
Boise, ID 83702. 

SUPPLEMENTARY INFORMATION: The 
catastrophic fires of 1989 burned an 
estimated 87,380 acres of Natonal Forest 
System Lands on the Boise National 
Forest. The Lowman Fire Complex 
burned 47,610 acres in the South Fork 
Payette and North Fork Boise River 
drainages. The Lowman-North analysis 
area contains 32,648 acres cf the 
Lowman Complex fire area in the South 
Fork Payette River drainage. In July 
1989, an interdisciplinary (ID) team 
surveyed much of the burned area, in 
part to identify emergency and long- 
term rehabilitation needs. From this 
survey it was found that in many places, 
this fire burned hot enough to cause 
severe damage to vegetation and 
watershed resources. Other resources 
damaged include: Habitat essential to 
elk and other major wildlife species; 
streams providing water for domestic, 
agricultural and other uses; and 
recreation structures. Damage to soils is 
of greatest concern because this damage 
will affect the length of time necessary 
to achieve natural revegetation, as well 
as quantity and quality for water runoff 
from the area. 

The emergency rehabilitation ID team 
concluded that there was risk of 
flooding and reduced water quality 
caused by this fire. Natural revegetation 
will not provide the diversity necessary 
for habitat of most wildlife species. If 
left “untreated” these problems will 
persist for several years. The risk of 
insect and disease infestations in both 
the short- and long-term was also noted 
by the team. 

Field surveys of the burned area 
indicate that many of the predicted 
consequences of the fire are starting to 
occur. In many areas, stream courses 
and riparian vegetation were severely 
damaged and natural processes may 
take up to 10 years to stabilize these 
areas. Damage to vegetation is great 
enough that a natural return to the 
prefire conditions of species diversity 
may take as long as 200 years. 

Because of the drought conditions 
existing during the 1989 fires, trees 
suffered greater damage and are losing 
their sawlog value more quickly than 
anticipated. Insects that attack both 
dead and live trees have moved into the 
project vicinity and threaten both 
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burned and unburned areas. If left 
untreated, this insect damage will cause 
loss of much unburned vegetation, 
further degrading wildlife habitat, 
recreation opportunities, visual quality 
and soil and water resources. Further 
loss of vegetation could increase the 
possibility for landslides in response to 
summer storms for the next 5 to 10 
years. 

In response to this information, an 
accelerated schedule of planned fire 
recovery efforts, including salvage of 
burned timber, is necessary to mitigate 
as much of the fire-caused damage as 
possible. 


Planned Actions 


Emergency rehabilitation efforts 
undertaken in late 1989 were limited to 
treating only the most severely burned 
areas to reduce sediment movement and 
water quality degradation. The 
emergency rehabilitation team 
recommended that additional actions for 
restoration of the entire burned area be 
analzyed. 

The ID team conducting the 
environmental analysis for the planned 
recovery project has concluded that 
actions are needed to assist mitigation 
of fire effects and speed recovery. The 
Lowman-North Final Environmental 
Impact Statement documents analysis of 
fire recovery on 32,648 acres of the 
Lowman Complex. The major recovery 
projects proposed for this analysis area 
include salvage of approximately 94 
million board feet (MMBF) of fire-killed 
timber, reforestation of 10,400 acres of 
suitable timberland, vegetation 
enhancement in visually-sensitive areas, 
habitat improvement on big-game winter 
range, and lopping and scattering of 
timber slash to reduce soil erosion and 
sedimentation. 

The analysis of wildfire recovery 
needs for the remaining 11,341 acres of 
the Lowman Fire Complex in the South 
Fork Payette River was documented in 
the Lowman-South Environmental 
Assessment, released in December, 
1989. 

Due to the length of time it has taken 
to develop an acceptable restoration 
and rehabilitation program and to 
properly evaluate its effects, recovery 
projects should be implemented as soon 
as possible. Delay in implementing the 
activities necessary to restore these 
damaged lands or remove the 
salvageable timber will result in 
unacceptable degradation of the 
physical and biological condition of 
National Forest System Lands and a 
substantial deterioration of the fire- 
killed timber. To accomplish recovery 
work so that part of the cost is 
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recovered, fire-killed trees should have 
commercial sawlog value. Removing 
these trees will accomplish many of the 
actions recommended, and a significant 
portion of the receipts from these sales 
will provide funding for the other work 
planned through collection of Knutsen- 
Vandenburg (KV) and Salvage Sale 
Funds (SSF) funds. ft is anticiapted that 
much of the commercial value of the 
remaining trees will be lost in the next 6 
to 12 months. Delays will also 
significantly increase the risk of severe 
forest insect and disease infestation of 
the already-damaged trees. 

Public involvement in the analysis of 
the fire recovery project and comments 
to the draft Lowman-North 
Environmental Impact Statement have 
identified substantial support fer rapid 
fire recovery. 

To expedite the timber salvage and 
other recovery projects documented in 
the final Lowman-North Final 
Environmental Impact Statement, 1 am 
exempting the projects from review 
(appeal) under 36 CFR part 217. 

The project will be approved for 
implementation no sooner than 30 days 
after notice of the final EIS is published 
in the Federal Register. 

Dated: May 17, 1990. 

J. s. Tixier, . 

Regional Forester. 

[FR Doc. 90-12074 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-11-™ 


Flying Twisp Timber Sale, Okanogan 
National Forest, Okanogan County, 


AGENCY: Forest Service, USDA. 


ACTION: Notice of intent to prepare an 
environmental impact statement. 


summary: The Forest Service, USDA, 
will prepare an environmental impact 
statement (EIS) for the Flying Twisp 
Timber Sale. The purpose of the EIS will 
be to develop and evaluate a range of 
alternatives for timber harvest and road 
construction levels. The alternatives will 
include a no action althernative, 
involving no harvest or construction, 
and additional alternatives to respond 
to issues generated during the scoping 
process. The proposed project will be in 
compliance with the direction in the 
Okanogan National Forest Land and 
Resource Managment Plan which 
provides the overall guidance for 
management of the area and the 
proposed projects for the next ten years. 
The agency invites written comments on 
the scope of this project. In addition, the 
agency gives notice of this analysis so 
that interested and affected people are 


aware of how they may participate and 
contribute to the final decision. 


DATES: Comments concerning the scope 
and implementation of this proposal 
must be received by June 22, 1990. 
ADDRESSES: Submit written comments 
and suggestions concerning the scope of 
the analysis to Allen Garr, District 
Ranger, Twisp Ranger District, P.O. Box 
188, Twisp, WA 98856. 


FOR FURTHER INFORMATION CONTACT: 
Questions and comments about this EIS 
should be directed to Allen Garr, 
District Ranger, Twisp Ranger District, 
P.O. Box 188, Twisp, WA 98856; phone 
(509)997-8041. 

SUPPLEMENTARY INFORMATION: The 
Flying Twisp Timber Sale is displayed 
in the Okanogan National Forest Land 
and Resource Management Plan, page 
D-5. The major issues that have been 
identified to date reflect highly visible 
slopes in an important roaded recreation 
area, approximately 5,000 acres of 
inventoried roadiess area, and an 
occupied spotted owl habitat area. A 
open house will be held at the Twisp 
District Office to allow review of the 
information gathered to date. 

Public participation will be especially 
import at several points during the 
analysis. The Forest Service will be 
seeking information, comments, and 
assistance from Federal, State, and local 
agencies, and other individuals or 
organizations who may be interested in 
or affected by the proposed actions. 
This information will be used in 
preparation of the draft EIS. The scoping 
process includes: 

1. Identifying potential issues. 

2. Identifying issues to be analyzed in 
depth. 

3. Eliminating insignificant issues or those 
which have been covered by a relevant 
previous environmental process. 

4. Exploring additional alternatives. 

5. Identifying potential environmental 
effects of the proposed action and 
alternatives (i.e., direct, indirect, and 
cumulative effects and connected actions). 

6. Determining potential cooperating 
agencies and task assignments. 


The draft EIS is expected to be filed 
with the Environmental Protection 
Agency (EPA) and to be available for 
public review by November 1990. At 
that time, copies of the draft EIS will be 
distributed to interested and affected 
agencies, organizations, and members of 
the public for their review and comment. 
EPA will publish a notice of availability 
of the draft EIS in the Federal Register. 
The comment period on the draft EIS 
will be 45 days from the date the EPA 
notice appears in the Federal Register. It 
is very important that those interested in 


the management of the Okanogan 
National Forest participate at that time. 

To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft EIS should be as 
specific as possible. It is also helpful if 
comments refer to specific pages or 
chapters of the draft EIS. Comments 
may also address the adequacy of the 
draft EIS or the merits of the 
alternatives formulated and discussed in 
the statement. (Reviewers may wish to 
refer to the Council on Environmental 
Quality Regulations for implementing 
the procedural provisions of the 
National Environmental Policy Act at 40 
CFR 1503.3 in addressing these points). 

The Forest Service believes it is 
important to give reviewers notice at 
this early stage of several court rulings 
related to public participation in the 
environmental review process. First, 
reviewers of draft EIS's must structure 
their participation in the environemtal 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer's position and contentions. 
Vermont Yankee Nuclear Power Corp. 
v. NRDC435 US. 519, 553 (1978). Aiso, 
environmental objections that could be 
raised at the draft EIS stage but that are 
not raised until after completion of the 
final EIS may be waived or dismissed by 
the courts. City of Angoon v. Hodel, 803 
f. 2d 1016, 1022 {Sth Cir, 1986) and 
Wisconsin Heritages, Inc. v. Harris, 490 
F. Supp. 1334, 1338 {E_D. Wis 1980). 
Because of these court rulings, it is very 
important that those interested in this 
proposed action participate by the close 
of the comment period so that 
substantive comments and obj 
are made available to the Forest Service 
at a time when it can meaningfully 
consider them and respond to them in 
the final EIS. To assist the Forest 
Service in identifying and considering 
issues and concerns on the proposed 
action, comments on the draft EIS 
should be as specific as possible. 

The final EIS is scheduled to be 
completed by May 1991. In the final EIS, 
the Forest Service is required to respond 
to comments and responses received 
during the comment period that pertain 


applicable laws, regulations, and 
policies considered in making the 
decision regarding this proposal. Sam 
Gehr, Forest Supervisor, Okanogan 
National Forest, is the responsible 
official. As the responsible official he 
will document the decision and reasons 
for the decision in the Record of 
Decision. That decision will be suject to 
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Forest Service appeal regulations (36 
CFR part 217). 

Dated: May 17, 1990 
Sam Gehr 
Forest Supervisor. 
[ER Doc. 90-12184 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-11-™ 


The Winding Stair Tourism and 
Recreation Advisory Council 


AGENCY: Forest Service, USDA. 
ACTION: Notice of meeting. 


SUMMARY: This notice sets forth the 


schedule and proposed agenda of a 
meeting of the Winding Stair Tourism 
and Recreation Advisory Council. The 
meeting will be open to the public. This 
notice also describes the functions of 
the Council. Notice of this meeting is 
required under the National Advisory 
Committee Act. 

DATES: June 8, 1990, 7:00 p.m. 
ADDRESSES: The meeting location is at 
the Kiamichi Area Vocational Technical 
School, Highway 63A, west of Talihina, 
Oklahoma. Send written statements to 
Forest Supervisor, Ouachita National 
Forest, P.O. Box 1270, Hot Springs, AR 
71902. 

FOR FURTHER INFORMATION CONTACT: 
Robert LaVal, (501}-321-5317. 
SUPPLEMENTARY INFORMATION: The 
Winding Stair Tourism and Recreation 
Advisory Council was created by the 
Winding Stair Mountain National 
Recreation and Wilderness Area Act (16 
U.S.C. 460vv-13). The Council, 
comprised of 16 members, appointed by 
the Secretary of Agriculture, will meet 
periodically. The purpose of this Council 
is advisory in nature. The Act 
designates the Secretary to appoint a 
special advisory group from the local 
area in which the Ouachita National 
Forest is located to assist in the 
preparation of the tourism and 
recreation section of the Ouachita 
National Forest Land and Resource 
Management Plan amendment as 
required under subsections 15 (b) and 
(c). Subsection 15 (b) provides for the 
promotion of tourism and recreation in 
ways consistent with the purposes for 
which the wilderness areas, the 
botanical areas, the National Recreation 
Area, the National Scenic and Wildlife 
Area, and the National Scenic Area are 
designated. 

Glen Sullivan, Director of the 
Oklahoma Tourism and Recreation 
Department will chair the meeting. 
Representatives of the Forest Service 
will attend from the Department of 
Agriculture including the designated 
officer of the Federal Government. The 


agenda for this meeting will be to: 
continue with subcommittee reports 
from the following subcommittees: 1) 
Master Plan, 2) Lodge Feasibility, 3) 
Wilderness, 4)Physical Facilities, 5) 
Equestrian, 6) Signing, 7) Scenic Stops, 
8) Hiking-trails-ORV, 9) Hang-gliding. 
Plans will be made for the next meeting 
and new business will be discussed. 


Dated: May 18, 1990. 
John M. Curran, 
Forest Supervisor. 
[FR Doc. 90-12156 Filed 5-24-90; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF COMMERCE 


Agency Form Under Review by the 
eee 
( 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: Bureau of Economic Analysis. 

Title: Annual Survey of Reinsurance and 
Other Insurance Transactions by U.S. 
Insurance Companies With Foreign 
Persons. 

Form Number: Agency—BE-48; OMB— 
0608-0016. 

Type of Request: Extension of the 
expiration date of a currently 
approved collection. 

Burden: 300 respondents; 1,200 reporting 
hours; average hours per response—4 
hours. 

Needs and Uses: This survey obtains 
data on transactions between U.S. 
insurance companies and foreign 
persons. The information gathered is 
needed to support U.S. trade policy 
initiatives and to compile the U.S. 
balance of payments and the national 
income and product accounts. 

Affected Public: Businesses or other for- 
profit institutions. 

Frequency: Annually. 

Respondent's Obligation: Mandatory 

OMB Desk Officer: Donald Arbuckle. 
395-7340. 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271. 
Department of Commerce, Room H6622. 
14th and Constitution Avenue. NW.., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Donald Arbuckle, OMB Desk Officer, 
Room 3208, New Executive Office 
Building, Washington, DC 20503. 
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Dated: May 22, 1990. 
Edward Michals, 
Departmental Clearance Officer. Office of 
Management and Organization. 
[FR Doc. 90-12221 Filed 5-24-90; 8:45 am] 
BILLING CODE 3510-CW-M 


Agency Form Under Review by the 
Office of Management and Budget 
(OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 

Agency: Bureau of Economic Analysis. 

Title: Annual Survey of Construction, 
Engineering, Architectural, and 
Mining Services Provided by U.S. 
Firms to Unaffiliated Foreign Persons. 

Form Number: Agency—BE-47; OMB— 
0608-0015. 

Type of Request: Extension of the 
expiration date of a currently 
approved collection. 

Burden: 100 respondents; 500 reporting 
hours; average hours per response—5 
hours. 

Needs and Uses: This survey obtains 
data on U.S. sales to unaffiliated 
foreign persons of construction, 
engineering, architectural, and mining 
services. The information is needed to 
support U.S. trade policy initiatives 
and to compile the U.S. balance of 
payments and the national income 
and product accounts. 

Affected Public: Businesses or other for- 
profit institutions. 

Frequency: Annually. 

Respondent's Obligation: Mandatory. 

OMB Desk Officer: Donald Arbuckle, 
395-7340. 

Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room H6622, 
14th and Constitution Avenue. NW.., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Donald Arbuckle, OMB Desk Officer, 
Room 3208, New Executive Office 
Building, Washington, DC 20503. 

Dated: May 22, 1990. 

Edward Michals, 

Departmental Clearance Officer, Office of 

Management and Organization. 

[FR Doc. 90-12222 Filed 5-24-90: 8:45 am| 

BILLING CODE 3510-CW-M 
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Agency Form Under Review by the 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 


Agency: Bureau of Economic Analysis. 


Title: Annual Survey of Royalties, 
License Fees, and Other Receipts and 
Payments for Intangible Rights 
Between U.S. and Unaffiliated Foreign 
Persons. 


Form Number: Agency—BE-93; OMB— 
0608-0017 

Type of Request: Extension of the 
expiration date of a currently 
approved collection 

Burden: 450 respondents; 1,800 reporting 
hours; average hours per response—4 
hours 


Needs and Uses: This survey obtains 
data on royalties, license fees, and 
other receipts and payments for 
intangible rights between U.S. and 
unaffiliated foreign persons. The 
information is needed to support U.S. 
trade policy initiatives and to compile 
the U.S. balance of payments and the 
national income and product 
accounts. 


Affected Public: Businesses or other for- 
profit institutions. 

Frequency: Annually. 

Respondent's Obligations: Mandatory. 

OMB Desk Officer: Donald Arbuckle, 
395-7340. 


Copies of the above information 
collection proposals can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, Room H6622, 
14th and Constitution Avenue, NW.., 
Washington, DC 20230. 

Written comments and 
recommendations for the proposed 
information collections should be sent to 
Donald Arbuckle, OMB Desk Officer, 
Room 3208, New Executive Office 
Building, Washington, DC 20503. 


Dated: May 22, 1990. 


Edward Michals, 


Departmental Clearance Officer, Office of 
Management and Organization. 


[FR Doc. 90-12223 Filed 5-24-90; 8:45 am] 
BILLING CODE 3510-CW-m 


international Trade Administration 
[A-201-802] 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 


ACTION: Notice. 


summary: We preliminarily find that 


critical circumstances do not exist 
regarding imports of gray portland 
cement and clinker from Mexico. We 
have notified the U.S. International 
Trade Commission (ITC) of our 
determination. If this investigation 
proceeds normally, we will make a final 
finding regarding the alleged critical 
circumstances by July 10, 1990. 
EFFECTIVE DATE: May 25, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Nancy Saeed, Brad Hess, or Louis 
Apple, Office of Antidumping 
Investigations, Import Administration, 


International Trade Administration, U.S. 


Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, DC 20230; telephone (202) 
377-1777, 377-3773, or 377-1769, 
respectively. 

SUPPLEMENTAL INFORMATION: 


Preliminary Finding 


We preliminarily find that there is no 
reasonable basis to believe or suspect 
that critical circumstances exist with 
respect to imports of gray portland 
cement and clinker from Mexico, as 
provided in section 733 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1673b) 
(the Act), and in accordance with 
§ 353.16 of the Commerce Department's 
regulations (19 CFR 353.16). 


Case History 

On April 20, 1990 (55 FR 14989) we 
published a notice of postponement of 
the final determination until July 10, 
1990. On April 19, 1990, petitioner 
alleged that critical circumstances exist 
with respect to imports of gray portland 
cement and clinker from Mexico. On 
April 20, 1990, we requested that 
respondents CEMEX, S.A., Apasco, S.A. 
de C.V., and Cementos Hidalgo, S.C.L. 
provide monthly volume and value of 
shipments to the United States for each 
month from January 1988 to April 1990. 
The requested volume and value data 
were examined during verification in 
Mexico between April 23 and May 4, 
1990. 


Critical Circumstances 


Petitioner alleges that “critical 
circumstances” exist with respect to 
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imports of gray portland cement and 
clinker from Mexico. Section 733(e)(1) of 
the Act provides that critical 
circumstances exist if we determine that 
there is a reasonable basis to believe or 
suspect the following: 


(1) That there is a history of dumping of the 
same class or kind of merchandise, or that 
the person by whom, or for whose account, 
the merchandise was imported knew or 
should have known that the exporter was 
selling the merchandise at less than fair 
market value, and, 

(2) That there have been massive imports 
of the subject merchandise over a relatively 
short period. 


Pursuant to § 353.16(f) and (g) of our 
regulations, we examined a period 
beginning in the month following the 
month in which the petition was filed 
and ending at least three months later 
(base period) for each of the 
respondents. Because the petition was 
filed near the end of the month of 
September, we selected the following 
month as the beginning of the base 
period in this case. We consider this 
“base period” to be a good measure for 
a “relatively short period of time.” 

We then compared the quantity of 
imports during the base period to the 
quantity of imports during the 
immediately preceding period of 
comparable duration for each of the 
respondents. We found that none of the 
respondents’ shipments had increased 
by more than 15 percent during the 
comparable period. 19 CFR 353.16(f)(2). 
Accordingly, no respondent had 
increases above the 15 percent 
threshhold we use to determine whether 
imports are “massive.” — 

Based on the above, we preliminarily 
find that imports of gray portland 
cement and clinker from Mexico have 
not been massive over a relatively short 
period. We will continue to seek 
information on import quantities through 
the end of the month of our preliminary 
determination (April 1990) for use in our 
final determination. 

Since we do not find that there have 
been massive imports, we need not 
consider whether there is a history of 
dumping or whether importers of this 
merchandise knew or should have 
known that such merchandise was being 
sold at less than fair value. We 
preliminarily find that there is no 
reasonable basis to believe or suspect 
that critical ciccumstances exist with 
respect to imports of gray portland 
cement and clinker from Mexico. 

This determination is published 
pursuant to section 733(f) of the Act. 





Dated: May 18, 1990. 
Eric t. Garfinkel, 
Assistant Secretary for import 
Admini : 


{FR Dac. 90-12224 Filed 5-24-90 845 am} 
BILLING CODE 3510-DS-# 


AGENCY: International Trade 
Department of Commerce. 

ACTION: Notice of Initiation of Changed 
Circumstances Duty 
Administrative Review and 
Consideration of Revocation of Order. 


The Department of Commerce (the 
Department) has determined from the 
information presented that changed 
circumstances may exist, sufficient to 
warrant revocation of the countervailing 
duty order on certain round-shaped 
agricultural tillage tools (discs) from 
Brazil. Accordingly. the Department is 
initiating a changed circumstances 
administrative review of that order, 
pursuarit to § 355.25{d){2) of the 
Department's regulations. 

EFFECTIVE DATE: May 25, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Patricia Cooper or Maria MacKay, 
Office of Countervailing 

International Trade Administration, US. 
Department of Commerce, W 

DC 20230; telephone (202) 377-2786. 
SUPPLEMENTARY INFORMATION: 

On October 22, 1985, the Department 
published a countervailing duty order on 
discs from Brazil. On November 8, 1988, 
we received a request for revocation of 
the order from Ingersoll Products 
Company (Ingersoll), a domestic 


Osmundson Manufacturing Compan 
(Osmundson), the only other domestic 
producer, objected to revacation. 
Osmundson alleged that Ingersoll is not 
representative of the damestic industry. 
On April 12, 1990, we received 
clarification that Marktifl Corporation, 
the parent company of Ingersoll, is the 
party requesting revocation. 

Based on the information presented, 
we conclude that changed 
circumstances may exist, sufficient to 


is initiating a changed circumstances 


review, pursuant to § 355.25{d) of the 
Department's regulations, in order to 
determine whether, in fact, changed 
circumstances exist. 

This initiation of changed 
circumstances administrative review is 
in accordance with sections 751 (b) and 
(c) of the Tariff Act of 1930 (19 U.S.C. 
1675 {b) and (c)). 

Dated: May 17, 1990. 

Eric I. Garfinkel, 

Assistant Secretary for import 
Administration. 

[FR Dec. 90-12225 Filed 5-24-90; &45 am} 
BILLING CODE 2516-DS- 


This is a decision consolidated 
pursuant te sectrion 6{c) af the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 
(Public Law 89-651, 80 Stat. 897; 15 CFR 
Part 301). Related records can be viewed 
between 8:30 a.m. and 5 p.m. in room 
2841, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, D.C. 

Comments: None received. 

Decision: Approved. No instrument of 
equivalent scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket Number: 89-077R. Applicant: 
National Institutes of Health, Bethesda, 
MD 20892. Instrument: Positron 
Emission Tomography Scanner, Model 
PC2048-15B. Manufacturer: 


Scanditronix AB, Sweden. Intended Use: 


See notice at 54 FR 11993, March 23, 
1989. 

Reasons: The foreign apparatus 
provides superior transverse and axial 
spatial resolution during wobble and 
stationary acquisition modes. 

Docket Number: 89-208R. Applicant: 
Oklahoma Medical Center, Oklahoma 
City, OK 73104. Jnstrument: Electron 
Microscope, Model JEM 1200EX/SEG/ 
DP/DP. Manufocturer: JEOL Ltd., Japan. 
Intended Use: See notice at 55 FR 2861, 
January 29, 1990. 

Reasons: The foreign instrument 
provides a resolution of 0.14nm {lattice} 
and magnification fram 50x te 1 000 
000x. 

Docket Number: 88-223. Applicant: 
National Institutes of Health, Bethesda, 
MD 20892. /nstrument: Rapid Kinetics 
Instrument (multi-mixing}) Model QFM- 
5. Manufacturer: Biologic, Co., France. 


Federal Register / Vol. 55, No. 102 / Friday, May 25, 1990 / Notices 


Intended Use: See notice at 54 FR 40159, 
September 29, 1989. 

Reasons: The foreign instrument 
provides five independently 
programmable syringes for rapid mixing 
and quenching of reactions in the 
millisecond time range. 

Docket Number: 89-287. Applicant: 
Pennsylvania State University, 
University Park, PA 16802. Jnstrument: 
Copper-Leser-Pumped Dye Laser, Model 
FL 3001. Manufacturer: Lambda Physik, 
Inc., West Germany. Intended Use: See 
notice at 55 FR 2861, January 29, 1990. 

Reasons: The foreign article provides 
a source for resonance fluorescence 
detection of OH and NO>. 

Docket Number: 90-012. Applicent: 
University of Minnesota, Minneapolis, 
MN 55455. /nstrument: Mass 
Spectrometer, Model 262V. 
Manufacturer: Finnigan MAT, West 
Germany. Intended Use: See notice at 55 
FR 6034, February 21, 1990. 

Reasons: The foreign instrument is 
capable of precise automated, variable 
multicollection, low level analysis of 
radiogenic lead. 

Docket Number: 90-013. Applicant: 
Virginia Commonwealth University, 
Richmond, VA 23284-2000. Instrument: 
Surface Analysis System with Leed- 
Auger . Model ADES 500. 
Moenufocturer: VG Microtech, Lid., 
United Kingdom. Intended Use: See 
notice at 55 FR 6035, February 21, 1990. 

Reasons: The foreign instrument 
provides a charged particle analyzer 
with a two axis goniometer stage for 
angle resolved measurements. 

Docket Number: 90-018. Applicant: 
University of California, Lawrence 
Livermore National Laboratory, 
Livermore, CA 94551. Jnstrument: X-Ray 
Diffractometer, Model HIXAPD. 
Manufacturer: Rigaku Corp.. japan. 
Intended Use: See notice at 55 FR 6035, 
February 21, 1990. 

Reasons: The foreign instrument 
provides a high intensity X-ray source 
(18kW) and a goniometer with a two 
theta step size of 0.002 degrees. 

The capability of each of the foreign 
instruments described above is pertinent 
to each applicant's intended purposes. 
We know of no instrument or apparatus 
being manufactured in the United States 
which is of equivalent scientific value to 
any of the foreign instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
|FR Doc. 90-12226 Filed 5-24-90, 8:45 am] 
BILLING CODE 3610-DS-m 
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Women and infants’ Hospital; Notice 
of Consolidated Decision on 
Applications for Duty-Free Entry of 
Scientific Instruments 


This is a decision consolidated 
pursuant to Section 6({c) of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 
(Public Law 89-651, 80 Stat. 897; 15 CFR 
part 301). Related records can be viewed 
between 8:30 a.m. and 5 p.m. in room 
2841, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, DC. 

Comments: No.2 received. 

Decision: Approved. No instrument of 
equivalent scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket Number: 89-060R. Applicant: 
Women and Infants’ Hospital, 
Providence, RI 02905. Instrument: 
Chromosome Analyzer, Model Cytoscan 
RK1. Manufacturer: Image Recognition 


Systems, United Kingdom. Intended Use: 


See notice at 54 FR 7971, February 24, 
1989. 

Reasons: The foreign instrument 
provides a spatial resolution of 768x575 
pixels and a classifier for both Giesma 
and fluorescent banding. Advice 
Submitted by: National Institutes of 
Health, February 22, 1990. 

Docket Number: 89-096R. Applicant: 
University of Nebraska Medical Center, 
Omaha, NE 68131. Jnstrument: 
Automated Chromosome Analyzer, 
Model RK2E. Manufacturer: Image 
Recognition Systems, United Kingdom. 
Intended Use: See notice at 54 FR 13726, 
April 5, 1989. 

Reasons: The foreign instrument 
provides a spatial resolution of 768x575 
pixels and capabilities for bright-field 
and fluorescence analysis. Advice 
Submitted by: National Institutes of 
Health, February 22, 1990. 

Docket Number: 89-138R. Applicant: 
New England Deaconess Hospital, 
Boston, MA 02215. Instrument: Electron 
Microscope, Model H-600-3. 
Manufacturer: Hitachi Nissei Sangyo 
America, Ltd., Japan. Intended Use: See 
notice at 55 FR 2861, January 29, 1990. 

Reasons: The foreign instrument 
provides a resolution of 0.2nm (lattice) 
and magnification to 300 000x. Advice 
Submitted by: National Institutes of 
Health, February 22, 1990. 

Docket Number: 89-192. Applicant: 
University of Nebraska, Lincoln, NE 
68583-0718. Instrument: Mass 
Spectrometer, Model Delta S. 
Manufacturer: Finnigan Corp., West 
Germany. Intended Use: See notice at 54 
FR 34543, August 21, 1989. 


Reasons: The foreign instrument 
provides computer-controlled analysis 
of up to 48 samples per run with an 
internal precision of 0.006°/oo for 10 bar 
pl samples of CO,. Advice Submitted 
by: National Institutes of Health, March 
20, 1990. 

Docket Number: 89-196. Applicant: 
Health and Human Services, 
Washington, DC 20204. Instrument: 
Mass Spectrometer, Model AutoSpec-Q. 
Manufacturer: VG Instruments, United 
Kingdom. Intended Use: See notice at 54 
FR 34543, August 21, 1989. 

Reasons: The foreign instrument 
provides: (1) resolution to 60 000, (2) MS. 
/MS capability to analyze daughter ions 
to 4000 daltons and (3) continuous flow 
FAB. Advice Submitted by: National 
Institutes of Health, March 20, 1990. 

Docket Number: 89-198. Applicant: 
Duke University Medical Center, 
Durham, NC 27710. Instrument: 
Mechanical and Optical Measurement of 
Muscle Contractile Biophysics System. 
Manufacturer: Wissenschaftliche Gerate 
Dr. K. Guth, West Germany. Intended 
Use: See notice See notice at 54 FR 
34544, August 21, 1990. 

Reasons: The foreign instrument can 
measure the shortening of contractile 
tissue with: (1) sensitivity to velocity in 
the 300um/s range, (2) force resolution 
of 0.3mg and (3) capability to rapidly 
change ambient solutions. Advice 
Submitted by: National Institutes of 
Health, March 20, 1990. 

Docket Number: 89-199. Applicant: 
Goucher College, Towson, MD 21204. 
Intended Use: See notice at 54 FR 34544, 
August 21, 1989. 

Docket Number: 89-276. Applicant: 
Boston Biomedical Research Institute, 
Boston, MA 02114. Intended Use: See 
notice at 55 FR 2125, January 25, 1990. 

Instrument: Rapid Kinetics Accessory, 
Model RX 1000. Manufacturer: Applied 
Photophysics, United Kingdom. 

Reasons: The foreign article rapidly 
mixes and delivers fluid reactants 
directly to the observation cell of an 
existing spectrometer or 
spectrophotometer. Advice Submitted 
by: National Institutes of Health, March 
20, 1990. 

Docket Number: 89-215. Applicant: 
Case Western Reserve University, 
Cleveland, OH 44106. Instrument: Rapid 
Kinetics Instrument, Multi-mixing, 
Model SF-51MX. Manufacturer: Hi-Tech 
Scientific, Ltd., United Kingdom. 
Intended Use: See notice at 54 FR 40158, 
September 29, 1989. 

Reasons: The foreign instrument 
provides multi-mixing capability with a 
dead time less than 1.0ms. Advice 
Submitted by: National Institutes of 
Health, March 20, 1990. 
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The National Institutes of Health 
advises that (1) the capabilities of each 
of the foreign instruments described 
above are pertinent to each applicant's 
intended purpose and (2) jt knows of no 
domestic instrument or apparatus of 
equivalent scientific value for the 
intended use of each instrument. 

We know of no other instrument or 
apparatus being manufactured in the 
United States which is of equivalent 
scientific value to any of the foreign 
instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 90-12227 Filed 5-24-90; 8:45 am] 
BILLING CODE 3510-DS-m 


COMMITTEE FOR PURCHASE FROM 
THE BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List 1990; Additions 


AGENCY: Committee for Purchase From 
the Blind and Other Severely 
Handicapped. 


action: Additions to procurement list. 


SUMMARY: This action adds to 
Procurement List 1990 a commodity to 
be produced and services to be provided 
by workshops for the blind or other 
severely handicapped. 


EFFECTIVE DATE: June 25, 1990. 


aporesses: Committee for Purchase 
From the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, VA 22202-3509. 


FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
February 2, April 6 and 13, 1990, the 
Committee for Purchase From the Blind 
and Other Severely Handicapped 
published notices (55 FR 3634, 12878 and 
13930) of proposed additions to 
Procurement List 1990, which was 
published on November 3, 1989 (54 FR 
46540). 

After consideration of the material 
presented to it concerning capability of 
qualified workshops to produce the 
commodity and provide the services at a 
fair maket price and impact of the 
addition on the current or most recent 
contractors, the Committee has 
determined that the commodity and 
services listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c and 41 CFR 51- 
2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 





Federal Register / Vol. 55, No. 102 / Friday, May 25, 1990 / Notices 


a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 


y the Government. 
Accordingly, the following commodity 
and services are hereby added to 
Procurement List 1990: 


Commodity 
- Mast Section 

5985-—01-072-8065 
Services 
Administrative Services 

Federal Supply Service 

Kansas City, Missouri 

Assembly of Tool Kit 

Robins Air Force Base, Georgia 

This action does not affect contracts 
awarded prior to the effective date of 
this addition or options exercised under 
those contracts. 
E.R. Alley, Jr., 
Deputy Executive Director. 
[FR Doc. 90-12217 Filed 5-24-90; 8:45 am} 
BILLING CODE 6820-33- 


Procurement List 1990; Proposed 
Additions; 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Proposed Additions to 


proposals to add te Procurement List 
1990 commodities to be produced and 
services to be provided by workshops 
for the blind or other severely 
handicapped. 

Comments Must Be Received On Or 
Before: June 25, 1990. 
ADDRESSES: Committee for Purchase 


1107, 1755 Jefferson Davis Highway, 
Arlington, VA 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman, (703) 557-1145. 
SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 


possible impact of the proposed actions. 
If the Commitee the 


approves 
proposed additions, all entities of the 
Federal Government will be required to 


procure the commodities and services 
listed below from workshops for the 
blind or other severely handicapped. 
It is proposed ta add the following 
commodities and services to 
Procurement List 1990, which was 
published on November 3, 1989 (54 FR 
46540): 
Commodities 
Strap, Webbing 
2540-00-586-7579 
Strap, Webbing 
2590-00-958-6917 
Repair Kit, Puncture 
2640-00-052-6724 
Disinfectant-Detergent, Genera! Purpose 
6340-00-835-9813 
Services 
Commissary Shelf Stocking & Custodial 
Oakland Army Base 
Oakland, Californie 


U.S. Army Reserve Center 
4300 S. Treadway 
Abilene, Texas 
E.R. Alley, je. 
Deputy Executive Director. 
[FR Doc. 90-12218 Filed 5-24-90; 8:45 am} 
BILLING CODE 6820-33-™ 


DEPARTMENT OF DEFENSE 


Department of the Air Force 
USAF Scientific Advisory Board; 
Meeting 


May 7, 19990. 

The USAF Scientific Advisory Board 
Ad Hoc Committee Summer Study on 
Technology Options and Concepts for 
Defeating Enemy Air Defenses will meet 
on 9-20 July 1990 from & a.m. to 5 p.m. at 
the Naval Postgraduate School, 
Monterey, CA 98943-5000. 

The purpose of this meeting will be to 
formulate, define, and evaluate its 
conclusions and recommendations of 
the study. This meeting will involve 
discussions of classified defense matters 
listed in section 552b{c) of title 5, United 
States Code, specifically subparagraph 
(1) thereof, and accordingly wil? be 
closed to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at (202) 
697-4648. 

Patsy }. Conner, 

Air Force Federal Register Liaison Officer. 
[FR Doe. 90-2218? Filed 5-24-80; &45 am} 
BILLING CODE 3910-01-¥ 


USAF Scientific Advisory Board; 
Meeting 
May 7, 1990. 

The USAF Scientific Advisory Board 
Ad Hoc Committee Summer Study on 
Technology Options and Concepts for 
Defeating Enemy Air Defenses will meet 
on 20-21 June 1990 from 8 a.m. to 5 p.m. 
at the ANSER Corp., 1215 Jefferson 
Davis Hwy, Arlington, VA 22202. 

The purpose of this meeting will be to 
receive briefings relevant to Technology 
Options and Concepts for Defeating 
Enemy Air Defenses. This meeting will 
involve discussions of classified defense 
matters listed in section 552b(c} of tithe 
5, United States Code, specifically 
subparagraph (1) thereof, and 
accordingly will be closed to the public. 

For further information, contact the 

Board Secretariat at (202) 
697-4648. 
Patsy J. Conner, 
Air Force Federal Register Liaison Officer. 
[FR Doc. 90-12198 Filed 5-24-90; 8:45 am} 
BILLING CODE 3810-01-M 


USAF Scientific Advisory Board; 
Meeting 
May 7, 1999. 

The USAF Scientific Advisory Board 
Ad Hoc Committee Summer Study on 
Technology Options and Concepts for 
Defeating Enemy Air Defenses will meet 
on 27-28 June 1990 from 8 a.m. to 5 p.m. 
at the ANSER Corp., 1215 Jefferson 
Davis Hwy, Arlington, VA 22202. 

The purpose of this meeting will be to 
receive briefings relevant to Technology 
Options and Concepts for Defeating 
Enemy Air Defenses. This meeting will 
involve discussions of classified defense 
matters listed in section 552bf{c} of title 
5, United States Code, specifically 
subparagraph {1} thereof, and 
accordingly will be closed to the public. 

For further information, contact the 
Scientific Advisory Board Secretariat at (202} 
697-4648. 

Patsy ]. Conner, 

Air Farce Federal Register Liaison Officer. 
[FR Doc. 90-12152 Filed 5-24-90; 8:45 am] 
BILLING CODE 3910-01- 


USAF Scientific Advisory Board; 
Meeting 


May 10, 1990. 

The USAF Scientific Advisory Board 
Division Advisory Group (DAG} for 
Electronic Systems Divisian (ESD) wil? 
meet on 18 Jun 90 from 8:30 a.m. to 5 
p.m. and on 19 fun 90 from 8:30 a.m. ta 
12 p.m. at Hanscom AFB, MA. 
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The purpose of this meeting is to brief 
the ESD C3l acquisition programs and 
related RADC technology efforts. This 
meeting will involve discussions of 
classified defense matters listed in 
section 552b(c) of title 5, United States 
Code, specifically subparagraph (1) 
thereof, and accordingly will be closed 
to the public. 


For further information, contact-the 
Scientific Advisory Board Secretariat at (202) 
697—4648. 


Patsy J. Conner, 
Air Force Federal Register Liaison Officer. 


[FR Doc. 90-12189 Filed 5-24-90; 8:45 am] 
BILLING CODE 3910-01-m 


Department of the Navy 


CNO Executive Panel Advisory 
Committee; Closed Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2), notice is hereby given 
that the Chief of Naval Operations 
(CNO) Executive Panel Advisory 
Committee Defense Subpanel Task 
Force will meet 19 June 1990 from 9 a.m. 
to 5 p.m., in the CNO's Conference 
Room, Pentagon 4£630, Washington, DC. 
All sessions will be closed to the public. 

The purpose of this meeting is to 
discuss key issues regarding national 
security, maritime defense needs, 
defense policy, planning, and budgetary 
matters of immediate Navy interest. 
These matters constitute classified 
information that is specifically 
authorized by Executive Order to be 
kept secret in the interest of national 
defense and is, in fact, properly 
classified pursuant to such Executive 
Order. Accordingly, the Secretary of the 
Navy has determined in writing that the 
public interest requires that all sessions 
of the meeting be closed to the public 
because they will be concerned with 
matters listed in section 552b (c) (1) of 
title 5, United States Code. 

For further information concerning this 
meeting, contact: Lelia V. Carnevale, 
Secretary to the CNO Executive Panel 
Advisory Committee, 4401 Ford Avenue, 
room 601, Alexandria, VA 22302-0268, Phone 
(703) 756-1205. 


Dated: May 22, 1990. 
Sandra M. Kay, 


Department of the Navy. Alternate Federal 
Register Liaison Officer. 


|FR Doc. 90-12191 Filed 5-24-90; 8:45 am] 
BILLING CODE 38610-AE-¥ 


Naval Research Advisory Committee; 
Closed Meeting 


Pursuant to the provisions of the 
Federal Advisory Committee Act (5 
U.S.C. App. 2}, notice is hereby given 
that the Naval Research Advisory 
Committee Panel on Aviator Physical 
Stress will meet on June 14-15, 1990. The 
meeting will be held at the Naval 
Research Laboratory, Washington, DC. 
The meeting will commence at 8:30 a.m. 
and terminate at 5:30 p.m. on June 14-15, 
1990. Ail sessions of the meeting will be 
closed to the public. 

The purpose of the meeting is to 
provide briefings for the panel members 
related to an assessment of the effects 
of physical stress generated during 
aviation combat maneuvers and the 
consequences of such stresses on short 
and long term mission performance. 
These briefings and discussions will 
contain classified information that is 
specifically authorized under criteria 
established by Executive Order to be 
kept secret in the interest of national 
defense and is in fact properly classified 
pursuant to such Executive Order. The 
classified and non-classified matters to 
be discussed are so inextricably 
intertwined as to preclude opening any 
portion of the meeting. Accordingly, the 
Secretary of the Navy has determined in 
writing that the public interest requires 
that all sessions of the meeting be 
closed to the public because they will be 
concerned with matters listed in section 
552B(c)(1) of title 5, United States Code. 

For further information concerning this 
meeting contact: 

Commander John Hrenko, 
U.S. Navy Office of Naval Research, 800 


North Quincy Street, Arlington, VA 22217- 

5000, Telephone Number: (202) 696-4488. 
Dated: May 22, 1990. 

Sandra M. Kay, 

Department of the Navy Alternate Federal 

Register Liaison Officer. 

[FR Doc. 90-12192 Filed 5-24-90; 8:45 am] 

BILLING CODE 3810-AE-M 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 
Commission 


[Docket Nos. QF90-143-000, et al.] 


Bonneville Yuma Corp. et al.; Electric 
rate, Small power and 
interlocking Directorate filings 


Take notice that the following filings 
have been made with the Commission: 


1. Bonneville Yuma Corporation 
[Docket Nos. QF90-143-000] 
May 17, 1990. 

On May 7, 1990, Bonneville Yuma 
Corporation (Applicant), of 257 East 200 
South, Suite 800, Salt Lake City, Utah 
84111, submitted for filing an application 
for certification of a facility as a 
qualifying cogeneration facility pursuant 
to § 292.207 of the Commission's 
regulations. No determination has been 
made that the submittal constitutes a 
complete filing. 

The proposed topping-cycle 
cogeneration facility will be located at 
1st Street and 27th Drive in Yuma, 
Arizona. The facility will consist of one 
combustion turbine-generator, one heat 
recovery boiler and one condensing/ 
extraction steam turbine generator. The 
thermal energy recovered from the 
facility will be used in a greenhouse 
complex for year round heating and 
cooling and for production of purified 
water for use in crop irrigation. The net 
electric power production capacity of 
the facility will be 53.5 MW. The 
primary energy source of the facility will 
be natural gas. Installation of the facility 
will commence in January 1991. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 

2. Montana Power Company 
[Docket No. ER90-197-000} 
May 18, 1990. 

Take notice that on May 11, 1990, 
Montana Power Company (Montana) 
tendered for filing additional 
information requested by staff regarding 
pro revisions to its FERC Electric 
Original Volume No. 1, which sets forth 
Montana's Nonfirm Energy for Resale 
Rates (M-1 Tariff). 

Comment date: Jare 1, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Wisconsin Public Service Corporation 
[Docket No. ER90-314-000 
May 18, 1990. 

Take notice that on May 15, 1990 
Wisconsin Pubic Service Corporation 
tendered for filing revised tariff sheets 
to its April 5, 1990 filing in this docket. 

Comment date: June 1, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Westmoreland-Hadson Partners 
[Docket No. QF 90-147-000} 
May 18, 1990. 


On May 8, 1990, Westmoreland- 
Hadson Partners, c/o Westmoreland 
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Energy. Inc., of 2955 Ivy Road, 
Charlottesville, VA 22901, submitted for 
filing an application for certification of a 
facility as a qualifying cogeneration 
facility pursuant to § 292.207 of the 
Commission's regulations. No 
determination has been made that the 
submittal constitutes a complete filing. 

The topping-cycle cogeneration 
facility will be located in Weldon 
Township, near Roanoke Rapids, North 
Carolina. The facility will consist of a 
coal-fired boiler and steam turbine 
generators. Thermal energy recovered 
from the facility will be utilized by 
Rubber Pitch Company for process uses 
and for space cooling. The maximum net 
electric power production capacity of 
the facility will be 167,200 kW. The 
primary source of energy will be coal. 
Construction of the facility is scheduled 
to begin in 1991. 

Comment date: Thirty days from 
publication in the Federal Register, in 
accordance with Standard Paragraph E 
at the end of this notice. 


5. PacificCorp, Doing business as Pacific 
Power & Light Utah Power & Light 


{Docket No. ER90-366-000} 
May 18, 1990. 


Take notice that PacifiCorp, doing 
business as Pacific Power & Light and 
Utah Power & Light (PacifiCorp) on May 
14, 1990 tendered for filing, in 
accordance with 18 CFR 35.13 of the 
Commission's Rules and Regulations, an 
Amendment No. 1 to the Fifteen-Year 
Power Sales Agreement (Agreement) 
dated October 27, 1988 (PacifiCorp/ 
Pacific Power & Light Company Rate 
Schedule FERC No. 254), between 
PacifiCorp and Puget Sound Power & 
Light Company (Puget). 

This Amendment revises the 
Agreement by changing the dates by 
which the Parties are required to 
exchange certain information relating to 
the services provided. 

PacifiCorp respectfully requests that a 
waiver of the prior notice requirements 
of 18 CFR 35.3 be granted pursuant to 18 
CFR 35.11 of the Commission's Rules 
and Regulations and that an effective 
date of April 1, 1990 be assigned, this 
date being consistent with the start of 
the 1990 Energy Rate Period as defined 
in the Agreement. 

Copies of this filing were supplied to 
Puget, the Oregon Public Utilities 
Commission, and the Washington 
Utilities and Transportation 
Commission. 

Comment date: June 1, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


6. Public Service Company of New 
Mexico 

[Docket No. ER90-352-000} 

May 18, 1990. 

Take notice that on May 2, 1990, 
Public Service Company of New Mexico 
(PNM) tendered for filing an Amended 
Original Contract No. 14-06-400-245 
(Amended Original Contract) and 
Amendment No. 1 to Contract No. 8-07- 
40-PO0695 (Amendment No. 1 to PO695) 
between PNM and Western Area Power 
Administration (Western). These formal 
contractual amendments implement a 
Letter of Principles which was accepted 
for filing by the Federal Energy 
Regulatory Commission in 1988 (Docket 
No. ER88-542-000). Under these 
contractual amendments Western will 
provide 50 MW of firm transmission 
service for PNM between the Westwing 
switchyard and the Shiprock substation 
of the Four Corners Generating Station 
switchyard. PNM will provide firm 
transmission service to Western at a 
rate of $3.00/kW-month (as reduced by 
certain agreed modifications), and may 
provide additional firm transmission 
service for Western on a seasonal basis. 

PNM requests waiver of the 
Commission's notice requirements to 
permit the Amended Original Contract 
to become effective as of December 8, 
1989 and Amendment No. 1 to PO695 to 
become effective as of December 6, 1988. 

Copies of the filing have been served 
upon Western and the New Mexico 
Public Service Commission. 

Comment date: June 1, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

7. Central Maine Power Company 
[Docket No. ER90-368-000] 
May 18, 1990. 

Take notice that on May 14, 1990, 
Central Maine Power Co. (CMP) 
tendered for filing the following 
Transmission service Agreements: 

1. Transmission Service Agreement 
between Central Maine Power Company 
and Commonwealth Electric Company 
effective November 1, 1988. 

2. Transmission Service Agreement 
between Central Maine Power Company 
and Unitil Power Corp. effective 
November 1, 1989. 

3. Transmission Service Agreement 
between Central Maine Power Company 
and Public Service Company of New 
Hampshire effective November 1, 1989. 

CMP requests that the Commission 
waive its notice and filing requirements 
to permit these Agreements to become 
effective in accordance with their terms. 

CMP has served copies of the filing on 
the affected customer and on the Maine 
Public Utilities Commission. 
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Comment date: June 1, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 

Central Maine Power Company 
{Docket No. ER90-367-000) 
May 18, 1990. 

Take notice that Central Maine Power 
Company (CMP), on May 14, 1990, 
tendered for filing proposed changes in 
its FERC Electric Tariff, 11th Revised 
Volume No. 1, Wholesale Electric Rate 
for Other Utilities. Under the rate 
increase to be effective july 1, 1990, 
CMP would be permitted to increase its 
current wholesale rates by $176,635 for 
Period I. 

The proposed tariff implements a 
Stipulation and Contracts between CMP 
and its Wholesale Customers, 
Kennebunk Light and Power District, 
Inhabitants of the Town of Madison 
(Madison Electric Works), and Fox 
Islands Electric Cooperative, Inc. Copies 
of the filing have been served on CMP’s 
above-named Wholesale Customers, 
and on the Maine Public Utilities 
Commission,-and the Public Advocate. 

The proposed tariff reflects in 
wholesale rates what the Maine Public 
Utilities Commission reflected in retail 
rates effective January 1, 1990 and also 
reflects revenue requirements 
associated with the Charles E. Monty 
hydroelectric generating station. The 
proposed tariff also revises the terms 
and charges for providing standby 
power. 

The filing also requests a waiver to 
allow recovery in rates of the costs of 
the Charles E. Monty hydroelectric 
station shortly before the expected 
inservice date of that facility. 

Comment date: June 1, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 | 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
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Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

|FR Doc. 90-12166 Filed 5-24-90; 8:45 am] 
BILLING CODE 6717-01-™ 


[Docket Nos. CP90-1342-000, et al.) 
Columbia Gulf Transmission Co., et al. 


Natural Gas Certificate Filings 


Take notice that the following filings 
have been made with the Commission: 


1. Columbia Gulf Transmission 
Company 

{Docket No. CP90-1342-000} 

May 17, 1990. 

Take notice that on May 10, 1990, 
Columbia Gulf Transmission Company 
(Columbia Gulf), 3805 West Alabama, 
Houston, Texas 77027, filed in Docket 
No. CP90-1342-000, a request pursuant 
to §§ 157.205 and 284.223(b) of the 
Commission's Regulations under the 
Natural Gas Act, to transport natural 


3. Northern Natural Gas Company 
[Docket No. CP90-1381-000} 


Williston Basin Interstate Pipeline 
Company 
[Docket No. CP90-1382-000} 
May 17, 1990 

Take notice that the above referenced 
companies (Applicants) filed in 
respective dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Cominission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under blanket 


gas under its blanket certificate issued 
in Docket No. CP86-239, a maximum of 
22,000 MMBtu per day for Exxon 
Corporation (Exxon), all as more fully 
set forth in the request on file with the 
Commission and open to public 
inspection. 

Columbia Gulf indicates that service 
commenced April 1, 1990, under 
§ 284.223(a) of the Commission's 
Regulations, as reported in Docket No. 
ST90-2757 and estimates the volumes 
transported to be 22,000 MMBtu on peak 
day and average day and annual volume 
of 8,030,000 MMBtu. 

Comment date: July 2, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


2. Mississippi River Transmission 
Corporation 

[Docket Nos, CP90-1358-000, CP90-1359-000, 
CP90-1360-000, CP90-1361-000, and CP90- 
1362-000} 

May 18, 1990. 

Take notice that on May 14, 1990, 
Mississippi River Transmission 
Corporation (MRT), 9900 Clayton Road, 
St. Louis, Missouri 63124, filed five 


S$T90-2571, 3-16-90 


ST90-2519, 3-12-90 


certificates issued pursuant to section 7 
of the Natural Gas Acct, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection.” 
Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average 
day, and annual volumes, and the 
docket numbers and initiation dates of 


2 These prior notice requests ure not 
consolidated. 


requests with the Commission in the 
above referenced dockets, pursuant to 
§ 157.205 of the Commission's 
Regulations under the Natural Gas Act 
(NGA), for authorization to transport 
natural gas on behalf of various 
shippers, under the blanket certificate 
issued in Docket No. CP89-1121-000 
pursuant to section 7 of the NGA, all as 
more fully set forth in the requests 
which are open to public inspection. ' 

MRT proposes an interruptible natural 
gas transportation service for each of 
the shippers under its FERC Rate 
Schedule ITS. MRT has also provided 
other information applicable to each 
transaction, including the shipper’s 
identity; the peak day, average day, and 
annual volumes; service initiation dates; 
and the related docket numbers of the 
120-day transactions under § 284.223{a) 
of the Regulations, as summarized in the 
attached appendix. 

Comment date: July 2, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 


' These prior notice requests are not 
consolidated. 


the 120-day transactions under § 284.223 
of the Commission's Regulations has 
been provided by the Applicants and is 
included in the attached appendix. 

The Applicants also states that each 
would provide the service for each 
shipper under an executed 
transportation agreement, and that the 
Applicants would charge rates and 
abide by the terms and conditions of the 
referenced transportation rate 
schedules. 

Comment date: July 2, 1990, in 
accordance with Standard Paragraph G 
at the end of this notice. 





CP90-1381-000 (5- 
16-90). 


Texas, 77251-1188. 


Quantities 
2 The CP docket 


G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to Rule 214 of 
the Commission's Procedural Rules (18 
CFR 385.214) a motion to intervene or 

‘notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
National Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefore, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 
Lois D. Cashell, 
Secretary 
[FR Doc. 90-12167 Filed 5-24-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. CP90-139 1-000) 


Take notice that om May 17, 1990, 
Arcadian Corporation (Arcadian) 6750 
Poplar Avenue, Suite 600, Memphis, 
Tennessee 38138, filed in Docket No. 
CP90-1391-000 a complaint pursuant to 
Rule 206 of the Commission's Rules of 
Practice and Procedure against Southern 
Natural Gas Company (Southern). 
Arcadian states that Southern has 
refused to provide a direct 
transportation service for Arcadian and 
that Southern's refusal is in violation of 
sections 4 and 5 of the Natural Gas Act 
(NGA) and part 284 of the Commission's 
Regulations. By this filing Arcadian is 
requesting the Commission to exercise 
its authority under sections 5 and 16 of 


the NGA to compel Southern to honor 
Arcadian’s request for such service, all 
as more fully set forth in the complaint 
on file with the commission and open to 
public inspection. 

Arcadian states that it is located 
adjacent to Southern's mainline, that it 
is willing to reimburse Southern for all 
of the costs of the facilities necessary to 
provide the service, and that the 
requested direct transportation service 
could save Arcadian as much as four 
million dollars per year in gas 
transportation charges. Arcadian further 
states that Southern has previously 
agreed to provide direct transportaticn 
service for (1) several competitors of 
Arcadian, (2) the previous owner of 
Arcadian’s plant, and (3) other similarly 
situated shippers located near 
Southern's pipeline system, including 
both end users and LDCs. On the basis 
of these and other facts, Arcadian states 
that Southern’s refusal to grant 
Arcadian’s request for direct 
transportation is unduly discriminatory 
under Sections 4 and 5 of the NGA, 
violates the terms and conditions of 
Southern's open-access tariff, and is 
anticompetitive. 

Pursuant to Rule 213 of the 
Commission's Rules of Practice and 
Procedure, Southern is to respond within 
15 days from the date of this notice. 

Any person desiring to be heard or to 
make a protest with reference to 
Arcadian's complaint should file with 
the Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, D.C. 20426, a motion to 
intervene or protest in accordance with 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 or 385.214) 
within 15 days from the date of this 
notice. All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve:to make the 
protestants parties to the proceeding. 


indicated. 
to applicant's blanket transportation certificate. if an ST docket is shown, 120-day transportation service was reported in it. 


Any person desiring to become a party 
must file a motion to intervene. Copies 
of this complaint are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-12165 Filed 5-24-90; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-3762-3] 


Environmental impact Statements; 
Availability 


Responsible Agency 


Office of Federal Activities, General 
Information (202) 382-5076 or (202) 382- 
5073. 


Availability of Environmental Impact 
Statements Filed May 14, 1990 Through 
May 18, 1990 Pursuant to 40 CFR 1506.9 


EIS No. 900158, FINAL EIS, BLM, MT, 
ID, Centennial Mountains Wilderness 
Study Area, Recommendations, 
Targhee and Beaverhead National 
Forests, Clark and Fremont Counties, 
ID and Beaverhead County, MT, June 
26, 1990, Contact: Darrell McDaniel 
(406) 494-5059. 

The Department of the Interior/ 
Bureau of Land Management and the 
Department of Agriculture are Joint Lead 
Agencies for this project. 

EIS No. 900159, DRAFT EIS, FAA, KY, 
Louisville Airport Improvements, 
Construction of two Parallel Runways 
at Standiford Field, Airport Layout 
Plan, Approval, Funding and 404 
Permit, Jefferson County, KY, July 09, 
1990, Contact: Peggy Kelly (901) 544- 
3495. 

EIS No. 900160, Final EIS, OSM, AZ, 
Black Mesa and Kayenta Coal Mines, 
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Mining and Reclamation Operations 
Permit, Life-of-Mine Mining Plan and 
404 Permit, Hopi and Navajo 
Reservations, Navajo County, AZ, 
June 25, 1990, Contact: Jerry Gavette 
(303) 844-2938. 

EIS No. 900161, DRAFT EIS, FHW, VA, 
US 29 Corridor Improvement, US 250 
Bypass, Charlottesville to South Fork 
Rivanna River in Albermarle, Funding, 
COE Section 10 and 404 Permits, 
Albermarle County, VA, July 09, 1990, 
Contact: James M. Tumlin (804) 771- 
2371. 

EIS No. 900162, FINAL EIS, EPA, DC, 
Blue Plains Wastewater Treatment 
Plant, Sludge Management Plan, 
Construction Grant, DC, June 25, 1990, 
Contact: Jayne Dohm (215) 597-7828. 

EIS NO. 900163, DRAT EIS, AFS, CA, 
North Fork of the Mokelumne River, 
Wild and Scenic River Study, 
Designation or Nondesignation into 
the National Wild and Scenic River 
System, Eldorado and Stanislaus 
National Forests, Amador and 
Calaveras Counties, CA, July 23, 1990, 
Contact: Beth Paulson (916) 622-5061. 

EIS NO. 900164, FINAL EIS, AFS, ID, 
Lowman-North Fire Recovery Project, 
July thru August 1989 Lowman 
Complex Fire, Implementation, Boise 
National Forest, Lowman Ranger 
District, Boise County, ID, June 25, 
1990, Contact: Dan Deiss (208) 364- 
4100. 

EIS No. 900165, DRAFT SUPPLEMENT, 
UMT, NY, Queens Subway 
Improvement, Options Study, 
Connection of Queens Boulevard 
Subway Line with the 63rd Street 
Tunnel, New Alternatives, Queens, 
NY, Due: July 13, 1990, Contact: Brian 
P. Sterman (212) 264-8162. 

EIS No. 900166, FINAL EIS, FAA, TX, 
New Austin Airport, Construction, 
Airport Layout Plan and Location 
Approval, Cities of Austin and Manor, 
Travis County, TX, June 25, 1990, 
Contact: Mo. Keane (817) 624-5606. 

EIS No. 900167, DRAFT EIS, MMS, AK, 
Navarin Basin Outer Continental 
Shelf (OCS) Oil and Gas Sale No. 107, 
Leasing, Bering Sea, AK, July 09, 1990, 
Contact: Richard Miller (202) 787- 
1665. 

EIS No. 900168, DRAFT EIS, FHW, FL, 
US 1/FL-5 Upgrading, Abaco Road on 
Key Largo to Card Sound Road, 
Funding, Dade and Monore Counties, 
FL, July 16, 1990, Contact: J.R. Skinner 
(904) 681-7223. 

EIS No. 900169, DRAFT EIS, REA, VA, 
Clover Units 1 and 2, Coal-Fired 
Generating Station and Related 
Transmission Facilities, Construction 
and Operation, Licensing and 
Approval, Halifax County, VA, July 
09, 1990, Contact: Joseph Binder (202) 
382-1420. 


Amended Notices 


EIS No. 900094, DRAFT EIS, AFS, CA, 
Mt, Shasta Wilderness Management 
Plan, Shasta-Trinity National Forests, 
Implementation, Mt. Shasta Ranger 
District and McCloud Ranger District, 
Siskiyou County, CA, June 07, 1990, 
Contact: Garry Oye (916) 246-5222. 
Published FR 3-23-90—Review period 
extended. 

EIS No. 900102, DRAFT SUPPLEMENT, 
AFS, ID, Valbois Destination Resort 
Village, Special Use Permit and Land/ 
Resource Management Plan 
Amendments, Additional Information, 
Cascade Lake, Boise National Forest, 
Valley County, ID, Due: June 14, 1990, 
Contact: Greg Spangenberg (208) 364- 
4104. Published FR 03-30-90—Review 
period extended. 

EIS No. 900126, FINAL EIS, AFS, ID 
Boise National Forest, Land and 
Resource Management Plan, 
Implementation, Ada, Boise, Gem, 
Elmore, Valley and Washington, ID, 
May 29, 1990, Contact: Dave 
Rittersbacher (208) 364-4161. 
Published FR 5-5-90—Due Date 
Correction. 

Dated: May 22, 1990. 

William D. Dickerson, 

Deputy Director, Office of Federal Activities. 

[FR Doc. 90-12235 Filed 5-24-90; 8:45 am] 

BILLING CODE 6560-50-M 


(ER-FRL-3782-2) 


Environmental impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared May 7, 1990 through May 11, 
1990 pursuant to the Environmental 
Review Process (ERP), under section 309 
of the Clean Air Act and section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 
copies of EPA comments can be directed 
to the Office of Federal Activities At 
(202) 382-5076. An explanation of the 
rating assigned to draft environmental 
impact statements (EISs) was published 
in Federal Register dated April 13, 1990 
(55 FR 13949). 


Draft EISs 


ERP No. D-AFS-J65159-UT, Rating 
LO, Strawberry Valley Management 
Area Management Plan, 
Implementation, Section 404 Permit, 
Uinta National Forest, Wasatch County, 
UT. summary: EPA has no objections to 
the proposed actions. 

ERP No. D-BLM-A82122-00, Rating 
EC2, Thirteen Western States, 
Vegetation Treatment on Bureau of Land 
Management Lands, Implementation, 


21647 


AZ, CO, ID, MT, NV, NM, ND, OK, OR, 
SD, UT, WA, and WY. summary: EPA 
has environmental concerns with the 
proposed project. The final EIS should 
describe how site-specific 
environmental assessments will be 
made and should include more 
information on the pesticides used. 

ERP No. D-BLM-]65058-MT, Rating 
EC2, Sleeping Giant and Sheep Creek 
Wilderness Study Areas (WSAs) 
Recommendations, Wilderness or 
Nonwilderness Designation, Lewis and 
Clark County, MT. SumMARy: EPA has 
environmental concerns with the 
proposed project. The impacts of 
potential mining, oil and gas activities, 
and road construction should be 
discussed. Cumulative impacts and 
mitigation measures should also be 
addressed. EPA believes that the “All 
Wilderness” alternatives best assures 
the retention of the environmental 
characteristics of the area. 

ERP No. D-FAA-J51010-CO, Rating 
EC2, Colorado Springs Municipal 
Airport Expansion, Construction of 
Runway 17L-32R parallel to existing 
Runway 17R-35L, Construction and 
Operation, Funding, City of Colorado 
Springs, CO. summary: EPA has 
environmental concerns with the 
proposed action and believes that 
additional information is needed in the 
final EIS regarding compatible land use 
zoning and additional analysis of air 
and water quality mitigation. 

ERP No. D-FRC-F03003-00, Rating 
EO2, Niagara Import Point Project, 
Natural Gas Pipeline Facilities, 
Construction and Operation, Licenses, 
Section 10 and 404 Permits, NY, WI, MA, 
MN, MI, and RI. summary: EPA rated 
this document “EO-2” indicating 
environmental objections to the 
proposed project because of potential 
adverse wetland and water quality 
impacts. Additional information on the 
above impacts, as well as mitigation on 
secondary/cumulative impacts is 
requested in the final EIS. 

ERP No. D-MMS-A02231-00, Rating 
EO2, 1991 Central, Western and Eastern 
Gulf of Mexico Outer Continental Shelfs 
(OSC) Oil and Gas Sales 131, 135 and 
137, Lease Offering, LA, TX, MS, AL and 
FL. summary: EPA objects to proposed 
unrestricted leasing without inclusion of 
protective environmental stipulations. 
EPA also suggests that a comprehensive 
ozone modeling effort be undertaken in 
order to gauge impacts of offshore 
emissions on ozone levels onshore. 

ERP No. D-UMT-J40119-UT, Rating 
EC2, I-15/State Street Corridor Highway 
and Transit Improvements, Funding, Salt 
Lake County, UT. summary: EPA 
expressed environmental concerns 





related to this project pending 
designation of a preferred alternative 
and a more positive approach to 
wetlands impact mitigation. EPA 
believes that additional information 
should be provided in the final EIS. 


Final EISs 


ERP No. , Uinta 
National Forest, Arterial Travel Route 
Development and Management 
Implementation, Utah and Wasatch 
Counties, UT. SuMMARY: EPA's concerns 
about the arterial travel route’s potential 
impacts to wetland functions and values 
previously raised at the draft EIS stage, 
are not fully addressed in the final EIS/ 
Record of Decision. Additional 
information on potential wetland 
impacts is needed. 

ERP No. F-SCS-F36157-IL, Upper 
Crab Orchard Creek Watershed, Flood 
Damage Reduction Plan, Funding and 
Implementation, Williamson County, IL. 


proposed itoring, 
the need for the distribution of an 
annual report on the success of the 
creation of BLH wetlands. 

Dated: May 22, 1990. 
William D. Dickerson, 
Deputy Director, Office of Federal Activities. 
{FR Doc. 90-12234 Filed 5-24-90; 8:45 am] 
BILLING CODE 6560-50-M 


[FRL-3712-7] 


Proposed Administrative Settiement; 
ee 


AGENCY: U.S. Environmental! Protection 
Agency (U.S. EPA). 

ACTION: Proposed administrative 
settlement. 


SumManry: In accordance with the 


administrative settlement under section 
122{h) concerning the Wasatch Chemical 
Site in Salt Lake City, Utah. The 
proposed administrative settlement 


case related to removal activities taken 
by U.S. EPA at the Lot 6 portion of the 
Site. 


DATES: Comments must be submitted by 
June 25, 1990. 
ADORESSES: Comments should be 
addressed to Debra J. Kovacs (@HWM- 
ER), Cost Recovery Coordinator, U.S. 
Environmental Protection Agency, 
Region VIII, 999 18th Street, suite 500, 
Denver, Colorado 80202-2405, and 
should refer to: In the matter of: 
Wasatch Chemical Site, Salt Lake City, 
Utah. 
FOR FURTHER INFORMATION CONTACT: 
Jessie A. Goldfarb, Office of Regional 
Counsel, at (303) 293-1458. 
SUPPLEMENTARY INFORMATION: Notice of 
section 122{h) Cost Recovery Settlement: 
In accordance with section 122(i)({1) of 
CERCLA, notice is hereby given that the 
terms of an Administrative Settlement 
Agreement have been agreed to by 
Mountain Fuel Supply, Inc. (“Mountain 
Fuel”), Entrada Industries, Inc. 
(“Entrada”), Questar Corporation 
(“Questar”), McCall Oil and Chemical 
Company (“MCall Oil”) d/b/a Great 
Western Chemical Company (“Great 
Western”), Huntsman-Christensen 
Corporation (“H-C”), Ladd E. 
Christensen, and A. Blaine Hunstman, 
Jr. By the terms of the proposed 
administrative settlement, these PRPs 
will together pay $225,000 to U.S. EPA if 
the United States will provide Mountain 
Fuel, Entrada, Questar, McCall Oil, and 
Great Western with a covenant not to 
sue limited to: (1) The obligations of 
Mountain Fuel, Entrada, Questar, 
McCall Oil, and Great Western to the 
United States under Administrative 
Order on Consent, Docket No. CERCLA 
VIlI-86-04 (the “Consent Order”), for 
reimbursement of response and 
oversight costs pertaining to the removal 
action incurred before June 6, 1986 (the 
dae of demobilization of response 
activities at Lot 6); (2) claims for civil 
liability to the United States arising out 
of section 107(a) of CERLA for 
reimbursement of Lot 6 removal costs; 
and (3) claims for civil penalties and 
treble damages for any failure to comply 
with the Consent Order. Furthermore, 
the United States will provide H-C, 
Ladd E. Christensen, and A. Blaine 
Huntsman, Jr. with a covenant not to sue 
limited: (1) Claims for civil liability to 
the United States arising out of section 
107(a} of CERCLA for Lot 6 removal 
costs; and (2) claims for civil penalties 
and treble damages for failure to comply 
with Unilateral Administrative Order, 
Docket No. CERLA VIII-86-03. The 
$225,000 figure represents approximately 
93% of the total costs expended by U.S. 
EPA in connection with removal 
activities at the Lot 6 portion of the Site. 
U.S. EPA will receive, for a period of 
thirty (30) days from the date of this 
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publication, comments relating to the 
proposed administrative settlement. 

A copy of the proposed 
Administrative Settlement Agreement 
may be obtained in person or by mail 
from Jessie A. Goldfarb (8RC). Assistant 
Regional Counsel, U.S Environmental 
Protection Agency, Region VIII, 999 18th 
Street, suite 500, Denver, Colorado 
80202-2405. Additional background 
information relating to the 
administrative settlement is available 
for review at that address. 

Kerrigan Clough, 

Acting Regional Decision Officer, U.S. EPA. 
Region VIII. 

[FR Doc. 90-12220 Filed 5-24-90; 8:45 am] 
BILLING CODE €560-50-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


information Collection Requirement 
Approval by Office of Management 
and Budget 

May 21, 1990. 

The following information collection 
requirements have been approved by 
the Office of Management and Budget 
under the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507). For further 
information contact Doris Benz, Federal 
Communications Commission, telephone 
(202) 632-7513. 

OMB No.: 3060-0084 
Title: Ownership Report for 

Noncommercial Educational 

Broadcast Station 
Form No.: FCC 323-E 

The approval on form FCC 323-E has 
been.extended through 04/30/93. The 
September 1987 edition with an 
expiration date of 4/30/90 will remain in 
use until updated forms are available. 
OMB No.: 3060-0061 
Title: Annual Report of Cable Television 

Systems—Schedule A 
Form No.: FCC 325 

A revised form FCC 325 has been 
approved through 04/30/93. This 
revision will be implemented with the 
report for the 1989 filing year. 

OMB No.: 3060-0105 
Title: Licensee Qualification Report 
Form No.: FCC 430 

The approval on form FCC 430-has 
been extended through 3/31/93. The 
May 1989 edition with an expiration 
date of 3/31/90 will remain in use until 
updated forms are available. 
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Federal Communications Commission. 


William F. Caton, 

Acting Secretary. 

|FR Doc. 90-12231 Filed 5-24-90; 8:45 am] 
BILLING CODE 6712-01-™ 


of Management and Budget for Review 

May 17, 1990. 

The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 44 
U.S.C. 3507. 

Copies of this submission may be 
purchased from the Commission's 
duplicating contractor, International 
Transcription Service, 2100 M Street 
NW., suite 140, Washington, DC 20037, 
or telephone (202) 857-3815. Persons 
wishing to comment on an information 
collection should contact Eyvette Flynn, 
Office of Management and Budget, room 
3235 NEOB, Washington, DC 20503, 
telephone (202) 395-3785. Copies of 
these comments should also be sent to 
the Commission. For further information 
contact Doris Benz, Federal 
Communications Commission, telephone 
(202) 632-7513. 

OMB No.: 3060-0051 

Title: Ship/ Aircraft License Expiration 
Notice and/or Renewal Application 

Form No.: FCC 405-B 

Action: Revision 

Respondents: Individuals, State or local 
governments, Business (including 
small business), and Non-profit 
institutions 

Frequency of Response: On occasion 

Estimated Annual Burden: 50,000 
Responses, three minutes each 
(average) 

Needs and Uses: This form is a 
computer-generated expiration notice 
which is sent to ship and aircraft 
radio service station licensees. By 
returning the notice to the FCC, 
licensees may renew their 
authorizations when there is no 
change, or only minor changes, to the 
existing authorization. 


Federal Communications Commission. 
William F. Caton, 

Acting Secretary. 

|FR Doc. 90-12194 Filed 5-24-90; 8:45 am] 
BILLING CODE 6712-01-™ 


Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 
May 17, 1990. 

The Federal Communications 
Commission has submitted the following 
information collection requirement to 
the Office of Management and Budget 
for review and clearance under the 
Paperwork Reduction Act, as amended 
(44 U.S.C. 3501-3520). 

Copies of the submission may be 
purchased from the Commission's copy 
contractor, International Transcription 
Service, (202) 857-3800, 2100 M Street 
NW., suite 140, Washington, DC 20037. 
Persons wishing to comment on this 
information collection should contact 
Eyvette Flynn, Office of Management 
and Budget, room 3235 NEOB, 
Washington, DC 20503, (202)395-3785. 
Copies of these comments should also 
be sent to the Commission. For further 
information contact Jerry Cowden, 
Federal Communications Commission, 
(202) 632-7513. 

OMB Number: 3060-0168 

Title: Section 43.43, Reports of proposed 
changes in depreciation rates 

Action: Extension 

Respondents: Businesses 

Frequency of Response: On occasion 
and triennially 

Estimated Annual Burden: 12 responses; 

120,000 hours total annual burden; 

10,000 hours average burden per 

response 
Needs and Uses: Dominant 

communication common carriers with 
annual operating revenues of $100 

million or more are required to file a 

report showing any proposed changes 

to their depreciation rates schedule at 
least ninety days prior to the effective 
date of the proposed changes pursuant 
to 47 CFR 43.43. The information filed 
is used by the Commission to 
establish the proper depreciation rates 
to be charged by the carriers. 

Federal Communications Commission. 

William F. Caton, 

Acting Secretary. 

[FR Doc. 90-12195 Filed 5-24-90; 8:45 am] 

BILLING CODE 6712-01-M 


Application; Kill Devil Hilis 
Communications 


Limited Partnership 
et al. 


1. The Commission has before it the 
following mutually exclusive 
applications for 4 new FM stations: 


Issue Heading and Applicanis 
1. Air Hazard, C, D 

2. Comparative, A-E 

3. Ultimate, A-E 


Issue Heading and Applicants 


1. Air Hazard, A 

2. City Coverage, B 
3. Comparative, A, B 
4. Ultimate, A, B 


Issue Heading and Applicants 
1. Air Hazard, A, B 

2. Comparative, A, B 

3. Ultimate, A, B 
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issue Heading and Applicants 


1. Comparative, A-C 
2. Ultimate, A-C 


2. Pursuant to section 309{e) of the 
Communications Act of 1934, as 
amended, the above applications have 
been designated for hearing in a 
consolidated proceeding upon the issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety under the i 
headings at 51 FR 19347, May 29, 1986. 
The letter shown before each applicant's 
name, above, is used below to signify 
whether the issue in question applies to 
that particular applicant. 

3. If there are any non-standardized 
issues in this proceeding, the full text of 
the issue and the applicants to which it 
applies are set forth in an appendix to 
this notice. A copy of the complete HDO 
in this proceeding is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street NW., 
Washington DC. The complete text may 
also be purchased from the 
Commission's duplicating contractor, 
International Transcription Services, 
Inc., 2100 M Street NW., Washington, 
DC 20037. (Telephone (202) 857-3800). 
W. Jan Gay, 

Assistant Chief, Audio Services Division, 
Mass Media Bureau. 

{FR Doc. 90-12143 Filed 5-24-90, 8:45 am] 
BILLING CODE 6712-01- 


Applications; RC Communications, 
inc., et al. 


Issue Heading and Applicants 


1. (See Appendix), I 
2. (See Appendix), I 


3. (See Appendix). I 

4. (See Appendix), I 

5. Air Hazard, B.H,1,0.P.Q.R.T.U,V.W.Y.Z 
6. Comparative, All Applicants 

7. Ultimate, All Applicants 


2. Pursuant to section 309(e) of the 
Communications Act of 1934, as 
amended, the above applications have 
been designated for hearing in a 
consolidated proceeding upon the issues 
whose headings are set forth below. The 
text of each of these issues has been 
standardized and is set forth in its 
entirety under the corresponding 
headings at 51 FR 19347, May 29, 1986. 
The letter shown before each applicant's 
name, above, is used below to signify 
whether the issue in question applies to 
that particular applicant. 

3. If there are any non-standardized 
issues in this proceeding, the full text of 
the issue and the applicants to which it 
applies are set forth in an appendix to 
this Notice. A copy of the complete HDO 
in this proceeding is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street NW., 
Washington, DC. The complete text may 
also be purchased from ihe 
Commission's duplicating contractor, 
International Transcription Services, 
Inc., 2100 M Street NW., Washington, 
DC 20037. (Telephone (202) 857-3800). 


W. Jan Gay, 
Assistant Chief, Audio Services Division, 
Mass Mecia Bureau. 


Appendix (Santa Barbara, CA) 
Additional Issue Paragraphs 


1. To determine whether Sonrise 
Management Services, Inc. is an 
undisclosed party to I's (Mandorla) 
application. 


2. To determine whether I's 
(Mandorla) organizational structure is a 
sham. 


3. To determine whether I (Mandorla) 
violated section 1.65 of the 
Commission's Rules, and/or lacked 
candor, by failing to report the dismissal 
with prejudice of applications in which 
one or more of its partners had an 
ownership interest. 


4. To determine, from the evidence 
adduced pursuant to Issues 1 through 3 
above, whether I (Mandorla) possesses 
the basic qualifications to be a licensee 
of the facilities sought herein. 


[FR Doc. 90-12144 Filed 5-24-90; 8:45 am| 
BILLING CODE 6712-01-™ 
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FEDERAL MARITIME COMMISSION 


Agreement(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
washington, DC Office of the Federal 
Maritime Commission, 1100 L Street 
NW., Room 10220. Interested parties 
may submit comments on each 
agreement to the Secretary, Federal 
Maritime Commission, Washington, DC 
20573, within 10 days after the date of 
the Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of Title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 
Commission regarding a pending 
agreement. 

Agreement No.: 224~-200357. 

Title: Maryland Port Administration 
Cargo Incentive Agreement. 

Parties 


Maryland Port Administration (MPA) 
Wallenius Motorships, Inc. 
(Wailenius) 


Synopsis: The Agreement provides for 
MPA to pay Wallenius an incentive of 
$3.00 per loaded container and $.40 per 
ton for Ro/Ro cargo. This incentive is 
restricted to such cargo coming into or 
going out of the MPA marine terminals 
by a waterborne movement. The 
Agreement'’s term expires December 31, 
1990. 

Agreement No.: 224-200352. 

Title: Maryland Port Administration/ 
The National Shipping Company of 
Saudi Arabia. 

Parties 


Maryland Port Administration (MPA) 
The National Shipping Company of 
Saudi Arabia (NSCSA) 

Synopsis: The Agreement provides for 
MPA to pay NSCSA an incentive of 
$3.00 per loaded container and $0.40 per 
ton for Ro/Ro cargo coming into and 
going out of MPA marine terminals by 
NSCA's direct vessel calls. The 
incentive is restricted to such cargo 
coming into or going out of the MPA 
marine terminal by waterborne 
movement. The Agreement's term 
expires December 31, 1990. 

Agreement No.: 224-200353. 

Title: Port Everglades Authority/ 
Tecmarine Lines, Inc. Terminal 
Agreement. 

Parties 


Port Everglades Authority 
Tecmarine Lines, Inc. (TLI) 


Synopsis: The Agreement provides 
TLI with the five-year lease of 
approximately 4.5 acres of vacant 
property in the city of Hollywood, 
Broward County, Florida to be used as a 
container terminal and for related uses, 
including the storage and maintenance 
of containers, related equipment and 
cargo. TLI guarantees payment to the 
Authority of minimum wharfage on 
10,000 tons of cargo per lease year per 
acre. 

By Order of the Federal Maritime 
Commission. 

Dated: May 21, 1990. 

Joseph C. Poking, 

Secretary. 

[FR Doc. 90-12163Filed 5-24-90; 8:45 am] 
BILLING CODE 6730-01-™ 


FEDERAL RESERVE SYSTEM 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817{j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than June 8, 1990. 

A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Bank of Cabot Employee Stock 
Ownership Trust, Cabot, Arkansas; to 
acquire 13.75 percent of the voting 
shares of Cabot Bankshares, Inc., Cabot, 
Arkansas, and thereby indirectly 
acquire Bank of Cabot, Cabot, Arkansas. 

B. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 400 
South Akard Street, Dallas, Texas 75222: 

1. James Richmond Lightner, Dallas, 
Texas; to acquire 0.64 percent of the 
voting shares of Equitable Bankshares, 
Inc., Dallas, Texas, and thereby 
indirectly acquire Equitable Bank, N.A., 
Arlington, Texas, and Equitable Bank, 
Dallas, Texas. 
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Board of Governors of the Federal Reserve 
System, May 21, 1990. 


Jennifer J. Johnson, 

Associate Secretary of the Board. 

|FR Doc. 90-12179 Filed 5-24-90; 8:45 am} 
BILLING CODE 6210-01-m 


Bumpushares, inc., et al.; Formations 
of; Acquisitions by; and Mergers of 
Bank Holding Companies 


The Companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation wold not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than June 13, 
1990. 


A. Federal Reserve Bank of St. Louis 
(Randall C. Sumner, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Bumpushares, Inc., Atwood, 
Tennessee; to become a bank holding 
company by acquiring 100 percent of the 
voting shares of Citizens Bank & Trust 
Company, Atwood, Tennessee. 


B. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. First Bank System, Inc., 
Minneapolis, Minnesota; to merge with 
Northern Cities Bancorporation, Inc., 
Anoka, Minnesota, and thereby 
indirectly acquire The Northern Bank, 
Anoka Minnesota, and the Northern 
National Bank of Forest Lake, Forest 
Lake, Minnesota. 





Board of Governors of the Federal Reserve 
System, May 21, 1990. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 90-12180 Filed 5-24-90; 8:45 am] 
BILLING CODE 6210-01-m 


Central Bancshares of the South, Inc., 
et al.; Acquisition of Company 
Engaged in Nonbanking Activities 

The organization listed in this notice 
has applied under § 225.23({a) or (f) of 
the Board's Regulation Y (12 CFR 
225.23{a) or (f}) for the Board's approval 
under section 4{c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity. Unless otherwise noted, such 
activities will be conducted throughout 
the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the pro L. 

Comments saplhie the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than June 13, 1990. 

A. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street NW., Atlanta, Georgia 
30303: 

1. Central Bancshares of the South, 
/nc., Birmingham, Alabama; to engage 
de novo through its subsidiary, Central 
Compass Securities, Inc., Birmingham, 
Alabama, in underwriting and dealing to 
a limited degree. in certain municipal 
revenue bonds; 1-4 family mortgage- 
related securities, commercial paper, 


and certain consumer receivable related 
securities; and to act as agent in the 
private placement of all types of 
securities, including providing related 
advisory services, and to buy and sell 
all types of securities on the order of 
investors as a “riskless principal", 
pursuant to § 225.23; underwriting and 
dealing in bank-eligible securities 
pursuant to § 225.25(b)(16); offering 
combined securities brokerage pursuant 
to § 225.25(b)(15); and offering 
investment advice to institutional and 
retail customers pursuant to 

§ 225.25(b)}(4) of the Board's Regulation 
x 


Board of Governors of the Federal Reserve 
System, May 21, 1990. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 90-12181 Filed 5-24; 8:45 am] 
BILLING CODE 6210-01-™ 


Luxemburg Bancshares, Inc.; 
Application To Engage de Novo in 
Permissible Nonbanking Activities 


The company listed in this notice has 
filed an application under § 225.23(a)(1) 
of the Board's Regulation Y (12 CFR 
225.23{a)(1)) for the Board's approval 
under section 4{c)(8) of the Bank 
Holding Company Act (12 U.S.C. 
1843{c)(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
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hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than June 13, 1990. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 7 

1. Luxemburg Bancshares, Inc., 
Luxemburg, Wisconsin; to engage de 
novo through its subsidiary, Area 
Development Corporation, Luxemburg, 
Wisconsin, in providing financial 
assistance and advice for area economic 
development pursuant to § 225.25(b)(6) 
of the Board's Regulation Y. These 
activities will be conducted in all of 
Kewaunee County; the cities of Green 
Bay and De Pere, Villages of Allouez 
and Ashwaubenon and towns of New 
Denmark, Easton, Humboldt, Scott, 
Morrison, Green Bay, Glenmore, 
Rockland, Bellevue, Allouez, and 
Lawrence, all in Brown County; the 
towns of Union Brussels, Forestville, 
Clay Banks, Gardner, Nasewaupee, and 
Sturgeon Bay, all in Door County. 

Board of Governors of the Federal Reserve 
System, May 21, 1990. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 90-12182 Filed 5-24-90; 8:45 am] 
BILLING CODE 6210-01-44 


SCB Bancorp, inc.; Acquistion of 
Company Engaged in Permissible 
Activities 


The organization listed in this notice 
has applied under § 225.23(a)(2) or (f) of 
the Board's Regulation Y (12 CFR 
225.23(a)}(2) or (f}) for the Board's 
approval under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c}(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)} to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 





Federal Register / Vol. 55, No. 102 / Friday, May 25, 1990 / Notices 


to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Comments regarding the application 
must be received at the Reserve Bank 
indicated or the offices of the Board of 
Governors not later than June 13, 1990. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. SCB Bancorp, Inc., Decatur, Illinois; 
to acquire First Federal Savings and 
Loan Association of Macon County, 
Decatur, Illinois, and thereby engage in 
operating a savings and loan association 
pursuant to § 225.25(b)(9) of the Board's 
Regulation Y. 

Board of Governors of the Federal Reserve 
System, May 21, 1990. 

Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 90-12183 Filed 5-24-90, 8:45 am} 


The Family Support Administration 
(FSA) will publish on Fridays 
information collection packages 
submitted to the Office of Management 
and Budget (OMB) for clearance, in 
compliance with the Paperwork 
Reduction Act (44 U.S.C. chapter 35). 
Following is the package submitted to 
OMB since the last publication on May 
11, 1990. (For a copy of the package, call 
the FSA, Report Clearance Officer 202- 
252-5604.) 

This information collection will be 
used as a generic grant application 
request to OMB for the Office of 
Community Services’ six program 
announcements—Discretionary Grant 
Program, Community Food and Nutrition 
Grant program, Low Income Home 


Energy Assistance Program, 
Demonstration Partnership Program, 
Emergency Services and Shelter AFDC 
Transitional Housing Demonstration 
Program, and Jobs Opportunity for Low- 
Income Individuals Program. 
Respondents: state and local 
governments, non-profit institutions; 
Number of Respondents: 640; 
Frequency of Response: one-time; 
Estimated Average Burden per 

Response: 18.59 hours; 

Estimated Annual Burden: 11900 hours. 

Previously the information collection 
pertaining to the Discretionary Grant 
Program, Emergency Services and 
Shelter AFDC Transitional Housing 
Demonstration Program and 
Demonstration Partnership Program 
were published separately, however 
they are now subsumed in this 
collection package. 

OMB Desk Officer: Shannah Koss 
McCallum. 

Written comments and 
recommendations for the proposed 
information collection should be sent 
directly to the OMB Desk Officer 
designated above at the following 
address: OMB Reports Management 
Branch, New Executive Office Building, 
room 3201, 725 17th Street, NW., 
Washington, DC 20503. 

Dated: May 9, 1990. 

Sylvia E. Vela, 

Associate Administrator, Office of 
Management and Information Systems. 
[FR Doc. 90-11728 Filed 5-24-90, 8:45 am} 
BILLING CODE 4150-04-m 


Health Resources and Services 


The Health Resources and Services 
Administration (HRSA) announces the 
final categories of health facilities which 
the Secretary has determined to have a 
critical shortage of nurses for purposes 
of the fulfillment of service obligations 
by individuals who first receive a 
scholarship under the Scholarships for 
the Undergraduate Education of 
Professional Nurses Grant Program for 
academic years 1989-90 and 1990-91. 
This program is authorized under 
section 843 of the Public Health Service 
Act (the Act), as added by Public Law 
100-607. 

FOR FURTHER INFORMATION CONTACT: 
Bruce Baggett, Chief, Student and 
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Institutional Branch, Division of Student 
Assistance, Room 8-38, Parklawn 
Building, 5600 Fishers Lane, Rockville, 
Maryland 20857. 


Purpose 


The Scholarships for the 
Undergraduate Education of 
Professional Nurses (SUEPN) Grant 
Program is designed to provide financial 
assistance to individuals who are 
enrolled or accepted for enrollment as 
undergraduate nursing students in 
diploma, associate, or baccalaureate 
degree programs or in programs of 
nursing education leading to first 
degrees in professional nursing and who 
are in financial need with respect to 
attending their schools. A scholarship 
recipient must agree to serve full-time 
upon graduation as a registered nurse 
for a period of not less than 2 years in 
an Indian Health Service health center, 
in a Native Hawaiian health center, in a 
public hospital, in a migrant health 
center, in a community health center, in 
a nursing facility, in a rural health clinic, 
or in a health facility determined by the 
Secretary to have a critical shortage of 
nurses. 

In addition to finalizing the categories 
of health facilities which the Secretary 
has determined to meet the criterion of 
“a health facility having a critical 
shortage of nurses,” definitions are 
included for all other facilities specified 
in the statute as eligible sites for 
purposes of nurses fulfilling their service 
obligations under the SUEPN Grant 
Program. 

Definitions of Facilities 


Two definitions which appeared in 
the notice published in the Federal 
Register on November 30, 1989 (54 FR 
49360), are being revised. Specifically, 
(1) the requirement that a “Migrant 
Health Center” must provide patient 
case management services (including 
outreach, counseling, referral, and 
follow-up) which was inadvertently 
omitted in the proposed notice, is being 
incorporated, and (2) the definition of 
“Nursing Facility” is being updated to 
reflect recent amendments to the Social 
Security Act. 

Accordingly, the following definitions, 
arranged alphabetically, apply to those 
facilities specified in section 843 of the 
Act. 

Community Health Center means an 
entity (as defined under section 330{a) of 
the Act and in tions at 42 CFR 
51c.102{c)) which either through its staff 
and supporting resources or through 
contracts or cooperative arrangements 
with other public or private entities 
provides: 
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(1) Primary health services; 

(2) As may be appropriate for 
particular centers, supplemental health 
services necessary for the adequate 
support of primary health care services; 

(3) Referral to providers of 
supplemental health services and 
payment, as appropriate and feasible, 
for their provision of such services; 

(4) Environmental health services, 
including, as may be te for 
particular centers (as determined by the 
centers), the detection and alleviation of 
unhealthful conditions associated with 
water supply, sewage treatment, solid 
waste disposal, rodent and parasitic 
infestation, field sanitation, housing, and 
other environmental factors related to 
health; 

(5) Information on the availability and 
proper use of health services, for all 
residents of the area it serves; and 

(6) Patient case management services 
{including outreach, counseling, referral, 
and follow-up services), for all residents 
of the area it serves (referred to in this 
section as a “catchment area”). 

Indian Health Service Health Center 
means a health care facility (whether 
operated directly by the'Indian Health 
Service or operated by a triba 
contractor or grantee under the Indian 
Self-Determination Act), which is 
physically separated from a hospital, 
and which provides one or more clinical 
treatment services, such as physician, 
dentist or nursing services, available at 
least 40 hours a week for outpatient care 
to persons of Indian or Alaska Native 
descent. (Reference: Indian Health 
Service Manual, Part 1, Chapter 4, 
Section 4B(4)(c)) 

Migrant Health Center means an 
entity (as defined under section 329{a) of 
the Act and in regulations at 42 CFR 
§ 56.102(g): which either through its staff 
and supporting resources or through 
contracts or-cooperative arrangements 
with other public or private entities 
provides: 

(1) Primary health services; 

(2) As may be appropriate for 
particular centers, supplemental health 
services necessary for the adequate 
support of primary health services; 

(3) Referral to providers of 
supplemental health services and 
payment, as appropriate and feasible, 
for their provision of such services; 

(4) Environmental health services, 
including. as may be appropriate for 
particular centers (as determined by the 
centers), the detection and alleviation of 
unhealthful conditions associated with 
water supply, sewage treatment, solid 
waste disposal, rodent and parasitic 
infestation, field sanitation, housing, and 
“a8 gpetnsemmneae factors related to 

eaith; 


(5) As may be appropriate for 
particular centers (as determined by the 
centers), infections and parasitic disease 
screening and control; 

(6) As may be appropriate for 
particular centers, accident prevention 
programs, including prevention of 
excessive pesticide exposure; 

(7) Information on the availability and 
proper use of health services which 
promote and facilitate optimal use of 
health services, including, if a 
substantial number of the individuals in 
the population served by a center are of 
limited English-speaking ability, the 
services of appropriate personnel fluent 
in the language spoken by a 
predominant number of such 
individuals; and 

(8) Patient case management services 
(including outreach, counseling, referral, 
and follow-up): 
for migratory agricultural workers, 
seasonal agricultural workers, and the 
members of the families of such 
migratory and seasonal workers, within 
the area it serves and individuals who 
have previously been migratory 
agricultural workers but can no longer 
meet the definition of migratory 
agricultural workers because of age or 
disability, and members of their families 
within the area it serves. 

(a) Migratory agricultural worker 
means an individual whose principal 
employment is in agriculture on a 
seasonal! basis, who has been so 


_ employed within the last 24 months, and 


who establishes for the purpose of such 
employment a temporary abode. 

(b) Seasonal agricultural worker 
means an individual whose principal 
employment is in agriculture on a 
seasonal basis and who is not a 
migratory agricultural worker. 

Native Hawaiian Health Center 
means an entity (as defined in section 8 
of the Native Hawaiian Health Care Act 
of 1988 (Pub. L. 100-579 [S. 136])—{A) 
which is organized under the laws of the 
State of Hawaii, (B) which provides or 
arranges for health care services 
through practitioners licensed by the 
State of Hawaii, where licensure 
requirements are applicable, (C) which 
is a public or private nonprofit entity, 
and (D) in which Native Hawaiian 
health practitioners significantly 
participate in the planning, management, 
monitoring, and evaluation of health 
services. 

Nursing Facility means a facility as 
defined under section 1919{a) of the 
Social Security Act (SSA) for fiscal year 
(FY) 1991 and subsequent fiscal years, 
except for FY 1989 and 1990, such term 
means a “skilled nursing facility,” as 
such term is defined in section 1861(j) of 
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the SSA, and an “intermediate care 
facility,” as such term is defined in 
section 1905(c) of such Act. 

Public Hospital means a facility (as 
defined in regulations at 24 CFR 242.1) 
owned by a State or unit of local 
government or by an instrumentality 
thereof, or owned by a public benefit 
corporation established by a State or 
unit of local government or by an . 
instrumentality thereof; and (A) Which 
provides community services for 
inpatient medical care of the sick or 
injured (including obstetrical care); (B) 
where not more than 50 percent of the 
total patient days during any year are 
customarily assignable to the categories 
of chronic convalescent and rest, drug 
and alcoholic, epileptic, mentally 
deficient, mental, nervous and mental, 
and tuberculosis; (C) which is a facility 
licensed or regulated by the State (or, if 
there is no State law providing for such 
licensing or regulation by the State, by 
the municipality or other political 
subdivision in which the facility is 
located). 

Rural Health Clinic means an entity 
(as defined under section 1861(aa)(2) of 
the Social Security Act and in 
regulations at 42 CFR 491.2) which: 

(1) Is primarily engaged in furnishing 
to outpatients, physicians’ services and 
services furnished by a physician 
assistant or by a nurse practitioner, as 
well as such services and supplies 
covered under sections 1861(s)(2)(A) and 
1861(s)(10) of the Social Security Act; 

(2) In the case of a facility which is 
not a physician-directed clinic, has an 
arrangement (consistent with the 
revisions of State and local law relative 
to the practice, performance, and 
delivery of health services) with one or 
more physicians under which provision 
is made for the periodic review by such 
physicians of covered services furnished 
by physicians assistants and nurse 
practitioners, the supervision and 
guidance by such physicians of 
physician assistants and nurse 
practitioners, the preparation by such 
physicians of such medical orders for 
care and treatment of clinic patients as 
may be necessary, and the availability 
of such physicians for such referral of 
and consultation for patients as is 
necessary and for advice and assistance 
in the management of medical 
emergencies; and, in the case of the 
physician-directed clinic, hag one or 
more of its staff physicians perform the 
activities accomplished through such an 
arrangement; 

(3) Maintains clinical records on all 
patients; 

(4) Has arrangements with one or 
more hospitals, having agreements in 
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effect under section 1866 of the Act, for 
the referral and admission of patients 
requiring inpatient services or such 
diagnostic or other specialized services 
as are not available at the clinic; 

(5) Has written policies, which are 
developed with the advice of (and with 
provision for review of such policies 
from time to time by) a group of 
professional personnel, including one or 
more physicians and one or more 
physician assistants or nurse 
practitioners, to govern those services 
which it furnishes; 

(6) Has a physician, physician 
assistant, or nurse practitioner 
responsible for the execution of policies 
described in subparagraph (5) and 
relating to the provision of the clinic's 
services; 

(7) Directly provides routine 
diagnostic services, including clinical 
laboratory services, as prescribed in 
regulations by the Secretary, and has 
prompt access to additional diagnostic 
services from facilities meeting 
requirements under this title; 

(8) In compliance with State and 
Federal law, has available for 
administering to patients of the clinic at 
least such drugs and biologicals as are 
determined by the Secretary to be 
necessary for the treatment of 
emergency cases (as defined in 
regulations) and has appropriate 
procedures or arrangements for storing, 
administering, and dispensing any drugs 
and biologicals; 

(9) Has appropriate procedures for 
review of utilization of clinic services to 
the extent that the Secretary determines 
to be necessary and feasible; and 

(10) Meets such other requirements as 
the Secretary may find necessary in the 
interest of the health and safety of the 
individuals who are furnished services 
by the clinic. 

In the Federal Register of November 
30, 1989 (54 FR 49360), the HRSA 
proposed categories of facilities 
determined to meet the criterion of a 
“health facility having a critical shortage 
of nurses” for purposes of fulfillment of 
service obligations by individuals who 
first receive a scholarship under the 
SUEPN Grant Program for academic 
years 1989-90 and 1990-91. The 
Department has adopted the categories 
as proposed and has added these 
additional categories as discussed 
below. The Department has also 
decided to extend the designations of 
these categories of facilities to recipients 
who receive SUEPN Grants subsequent 
to academic year 1990-1991 unless it is 
determined that changes are warranted. 
Any changes in the designation of 
facilities determined to meet the 
criterion of a “health facility having a 


critical shortage of nurses” will be 
announced in the Federal ; 

Comments were received from 64 
respondents during the 30-day comment 
period. They included 38 health care 
facilities, 24 State health care 
associations, and 2 national health care 
associations. The majority of 
respondents strongly supported the 
inclusion of “nursing facilities” as 
critical shortage areas for purposes of 
the SUEPN Grant Program, and urged 
HRSA to retain nursing facilities as an 
eligible site in the final notice. 

It should be noted that a “nursing 
facility” is one of the eligible service 
sites specified and defined by the 
statute. As such, “nursing facilities” 
which meet the statutory definition will 
continue to be eligible sites for purposes 
of nurses fulfilling their service 
obligations under this program. 

Three respondents endorsed the 
proposed designation of “hospitals” 
classified by the Medicare and Medicaid 
Programs as “rural hospitals,” as health 
facilities having a critical shortage of 
nurses. Another respondent endorsed 
the designation of “disproportionate- 
share hospitals” as determined by the 
Medicare and Medicaid Programs. 

Four respondents representing health 
care facilities expressed interest in 
being considered for participation in the 
SUEPN Grant Program. It should be 
noted, however, that the SUEPN Grant 
Program does not provide a separate 
process for designating shortage 
facilities. Rather, eligible facilities are 
specified by section 843 of the Act and 
defined in existing statutes and 
regulations with further designations 
made through this Notice process: 

The HRSA has reassessed its earlier 
designations of critical shortage areas 
and concluded that IHS hospitals and 
related health facilities other than 
centers covered by the statute, veterans 
hospitals, and military health care 
facilities of the Department of Defense 
should be added to the list of critical 
shortage areas for purposes of the 
SUEPN Program. 

The IHS health facilities are those 
eligible for Medicare and Medicaid 
reimbursement, and are operated by 
either the IHS or by an Indian tribe or 
tribal organization. These facilities 
include hospitals, nursing facilities, or 
any other facility which provides 
services of a type otherwise covered 
under a State plan (Medicaid only). 
Since the IHS hospitals, and other IHS 
health facilities have a demonstrated 
unmet need for health care services, 
including professional! nursing services, 
HRSA is adding these facilities to the 
list of final designations of critical 
shortage areas. 
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As-documented in the 1988 Report of 
the Secretary's Commission on Nursing. 
Volume 1, studies on the nursing 
shortage in the veterans hospitals were 


- conducted in the 1960's and 1970's and 


again in 1984. A chronic shortage of 
nursing personnel still persists today. 
Among the factors which are 
responsible for the nursing shortage are 
the aging of the population and an 
increased demand for health care 
services. Consequently, the HRSA 
agrees that veterans hospitals would 
meet the criterion of a health facility 
having a critical shortage of nurses and 
has added this category to the final 
designations. 

The military health care facilities of 
the Department of Defense (DOD) are 
comprised of hospitals, teaching 
hospitals, medical centers, community 
hospitals, clinics and mobile facilities 
for DOD beneficiaries. These facilities 
have demonstrated a persistent shortage 
of health care personnel, including 
specified nursing specialties. These 
chronic shortage problems are reflected 
in the 1988 Report of the Secretary's 
Commission on Nursing, Volume 1. The 
HRSA is, therefore, adding the DOD 
military health care facilities to the list 
of critical shortage areas for the purpose 
of the SUEPN Program. 


Final Designation of Facilities Having a 
Critical Shortage of Nurses 


The following categories of facilities 
have been determined to meet the 
criterion of a “health facility having a 
critical shortage of nurses” for purposes 
of fulfillment of service obligations by 
nurses who first received scholarships 
under the Scholarships for the 
Undergraduate Education of 
Professional Nurses Grant Program for 
academic years 1989-90 and 1990-91 
and by subsequent recipients unless 
changes have been announced in the 
Federal Register. 

(1) All rural hospitals, as classified by 
the Medicare and Medicaid Programs; 

(2) All hospitals classified as 
“disproportionate share” hospitals. 
“Disproportionate share” hospitals are 
those that serve a significantly 
disproportionate number of low-income 
patients, as determined by the Medicare 
and Medicaid Programs; 

(3) Home health agencies approved 
for Medicare and Medicaid 
reimbursement; 

(4) State and local health 
departments; 

(5) Indian Health Service hospitals 
and other Indian Health Service 
facilities approved for Medicare and 
Medicaid reimbursement. 

(6) Veterans hospitals; and 
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(7) Military health care facilities of the 
Department of Defense. 

These categories are in addition to the 
eligible service sites specified and 
defined in the statute. The HRSA plans 
to review the categories on a periodic 
basis to determine whether 
modifications for purposes of new 
scholarship recipients should be made 
to meet changing critical needs for 
nursing services. 

This program is listed at 13.182 in the 
Catalog of Federal Domestic Assistance. 
It is not subject to the provisions of 
Executive Order 12372, 
Intergovernmental Review of Federal 
Programs (as implemented by 45 CFR 
part 100}. 

Dated: May 21, 1990. 

Robert G. Harmon, 

Administrator. 

[FR Doc. 90-12190 Filed 5-24-90; 8:45 am] 
BILLING CODE 4160-15-M 


Public Health Service 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance ; 


Each Friday the Public Health Service 
(PHS) publishes a list of information 
collection packages it has submitted to 
the Office of t and Budget 
(OMB) for clearance in compliance with 
the Paperwork Reduction Act (44 U.S.A. 
chapter 35). The following requests have 
been submitted to OMB since the list 
was last published on Friday, May 18, 
1990. 


(Call PHS Reports Clearance Officer on 
202-245-2100 for copies of package} 

1. Study of HIB Infection in Northwest 
Tanzania—NEW—This survey of HIV 
(AIDS virus) in Tanzania will obtain 
from rural, semi-urban, and high risk 
population groups, information about 
the frequency of behaviors linked to 
HIV transmission. These data will 
provide vital parameter estimates 
critical to projecting future trends in the 
spread of the AIDS virus. Respondents: 
Individuals or households; Number of 
Respondents: 2,502; Number of 
Responses per Respondent: 1.05; 
Average Burden per Response: .37 hours; 
Estimated Annual Burden: 965 hours. 

2. Survey of Primary Care Preventive 
Services Availability and Provider 
Practices in Community and Migrant 
Health Centers—NEW—A mail survey 
of Community and Migrant Health 
Centers (C/MHC) will be conducted to 
collect data on the preventive services 
offered and the providers of those 
services. The data will be used to 
develop appropriate policy and target 


assistance to strengthen C/MHC 
preventive health programs. 
Respondents: Non-profit institutions, 
small businesses or organizations; 
Number of Respondents: 544; Number of 
Responses per Respondent: 1; Average 
Burden per Response: .75 hours; 
Estimated Annual Burden: 408 hours. 

3. Cognitive Research on Response 
Errors in Health Survey Questions— 
NEW—The submission is for approval 
of four laboratory-based studies of the 
congnitive processes involved in 
reporting various topics in health 
interviews. Possible survey topics 
include income, drug and alcohol use, 
mental health, pregnancy outcomes, 
health promotion and disease 
prevention, accidents and health 
insurance. The results will be used to 
develop improved questioning 
procedures for several surveys of the 
National Center for Health Statistics. 
Respondents: Individuals or households; 
Number of Respondent: 800; Number of 
Responses per Respondent: 7.25; 
Average Burden per Ri : 292 
hours; Estimated Annual Burden: 1,692 
hours. 

OMB Desk Officer: Shannah Koss- 
McCallum. 

Written comments and 
recommendations for the proposed 
information collections should be sent 
directly to the OMB Desk Officer 
designated above at the following 
address: Human Resources and Housing 
Branch, New Executive Office Building, 
Room 3002, Washington, DC 20503. 

Dated: May 21, 1990. 

James M. Friedman, 

Acting Deputy Assistant Secretary for Health 
(Planning and Evaluation). 

[FR Doc. 90-12151 Filed 5-24-90; 8:45 am] 
BILLING CODE 4180-17-44 


Social Security Administration 


Agency Forms Submitted to the Office 
of Management and Budget for 
Clearance 


Each Friday the Social Security 
Administration publishes a list of 
information collection packages that 
have been submitted to the Office of 
Management and Budget (OMB) for 
clearance in compliance with Public 
Law 96-511, The Paperwork Reduction 
Act. The following clearance packages 
have been submitted to OMB since the 
last list was published in the Federal 
Register on May 11, 1990. 


Social Security Administration 


(Call Reports Clearance Officer on 
(301) 965-4149 for copies of package) 
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1. Application For Parent's Insurance 
Benefits—0960-0012—The information _ 
collected on the form SSA-~7 is used by 
the Social Security Administration to 
determine whether the apglicant is 
entitled to benefits as the surviving 
parent of a deceased wage earner. The 
respondents are individuals who file for 
parent's benefits. 

Number of Respondents: 1,400. 

Frequency of Response: 1. 

Average Burden Per Response: 15 
minutes. 

Estimated Annual Burden: 350 hours. 

OMB Desk Officer: Allison Herron 


Social Security Administration 


Written comments and 
recommendations regarding these 
information collections should be sent 
directly to the appropriate OMB Desk 
Officer designated above at the 
following address: 

OMB Reports Management Branch, 
New Executive Office Building, Room 
3208, Washington, DC 20503. 

Dated: May 21, 1990. 

R. Houseknecht, 

Social Security Administration Reports 
Clearance. 

[FR Doc. 90-12203 Filed 5-24-90; 8:45 am] 
BILLING CODE 4190-11- 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. N-90-3086] 


Submission of Proposed Information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


summary: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and ——- (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to: Scott Jacobs, OMB Desk Officer, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 755-6050. This is not a 
toll-free number. Copies of the proposed 
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forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number. if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 


Total estimated burden hours: 60,000. 

Status: Extension. 

Contact: Mary Conway, HUD, (202) 
755-6664; Scott Jacobs, OMB, (202) 395- 
6880. 

Date: May 18, 1990. 
|FR Doc. 90-12174 Filed 5-24-90; 8:45 am| 
BILLING CODE 4210-01-™ 


[Docket No. N-90-3087] 


Submission of Proposed Information 
Collection to OMB 


AGENCY: Office of Administration, HUD. 
ACTION: Notice. 


sumMARY: The proposed information 


collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and should be 
sent to: Scott Jacobs, OMB Desk Officer, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 


submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: May 18, 1990. 

John T. Murphy, 
Director, Information Policy and Management 
Division. 

Proposal: Section 8 Housing 
Assistance Payments Program: 
Supporting Data for Annual 
Contributions Estimates, Estimate of 


David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 755-6050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 

SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 
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Total Required Annual Contributions, 
Requisition for Partial Payment of 
Annual Contributions, Voucher for 
Payment of Annual Contributions 


Office: Housing. 

Description of the need for the 
information and its proposed use: These 
forms are used by Public Housing 
Agencies to estimate their annual 
contributions requirement, requisition 
funds, and to report actual receipt and 
expenditures to assure that project costs 
do not exceed the amount authorized in 
the Annual Contributions Contract. 

Form Number: HUD-52663, HUD- 
52672, HUD-52673, and HUD-52681. 

Respondents: State or Local 
Governments. 

Frequency of submission: Quarterly 
and Annually. 

Reporting Burden: 


reinstatement, or revision of an 
information collection requirement; and 
(9) the names and telephone numbers of 
an agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 


Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535(d). 

Dated: May 16, 1990. 


John T. Murphy, 
Director, Information Policy and Management 
Division. 

Proposal: Construction Complaint 

Office: Housing 

Description of the need for the 
information and its proposed use: The 
form will provide orderly processing of 
homeowner complaint items that the 
builder is responsible to correct and will 
determine eligibility for financial 
assistance. It will also identify builders 
who are not conforming to applicable 
standards. 

Form number: HUD-92446 

Respondents: Individuals or 
Households 

Frequency of submission: On 
Occasion 

Reporting burden: 
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Total estimated burden hours: 2,300 

Status: Reinstatement 

Contact: Kenneth Crandall, HUD, 
(202) 755-6720 Scott Jacobs, OMB, (202) 


Date: May 16, 1990 
[FR Doc. 90-12175 Filed 5-24-90; 8:45 am] 


AGENCY: Office of Administration, HUD. 


action: Notice. 


SUMMARY: The proposed information 


collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposa!. Comments should refer to 
the proposal by name and should be 


sent to: Scott Jacobs, OMB Desk Officer, 


Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 


Total estimated Burden Hours: 418 
Status: Reinstatement 
Contact: William Thorson, HUD (202 
755-6460, Scott Jacobs, OMB, (202) 
396-6880 
Dated: May 21, 1990. 
{FR Doc. 90-12176 Filed 5-24-90; 8:45 am] 
BILLING CODE 4210-01-m 


Number of 


4,600 


FOR FURTHER INFORMATION CONTACT: 
David S. Cristy, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
Southwest, Washington, DC 20410, 
telephone (202) 755-6050. This is not a 
toll-free number. Copies of the proposed 
forms and other available documents 
submitted to OMB may be obtained 
from Mr. Cristy. 


SUPPLEMENTARY INFORMATION: The 
Department has submitted the proposal 
for the collection of information, as 
described below, to OMB for review, as 
required by the Paperwork Reduction 
Act (44 U.S.C. Chapter 35). 

The Notice lists the following 
information: (1) The title of the 
information collection proposal; (2) the 
office of the agency to collect the 
information; (3) the description of the 
need for the information and its 
proposed use; (4) the agency form 
number, if applicable; (5) what members 
of the public will be affected by the 
proposal; (6) how frequently information 
submissions will be required; (7) an 
estimate of the total numbers of hours 
needed to prepare the information 
submission including number of 
respondents, frequency of response, and 
hours of response; (8) whether the 
proposal is new or an extension, 


Number of 
respondents 


240 
240 


Office of the Assistant Secretary for 
Community Planning and 
Development 


[Docket No. N-90-1917; FR 2606-N-73] 


Federal Property Suitable as Facilities 
to Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized and underutilized Federal 
property determined by HUD to be 
suitable for possible use for facilities to 
assist the homeless. 


EFFECTIVE DATE: May 25, 1990. 


Frequency of Hours per Burden 
Response * Response ~ Hours 


5 2,300 


reinstatement, or revision of an 
information collection requrement; and 
(9) the names and-telephone number of 
any agency official familiar with the 
proposal and of the OMB Desk Officer 
for the Department. 

Authority: Section 3507 of the Paperwork 
Reduction Act, 44 U.S.C. 3507; Section 7(d) of 
the Department of Housing and Urban 
Development Act, 42 U.S.C. 3535{d). 

Dated: May 21, 1990. 

John T. Murphy, 

Director. Information Policy and Management 
Division. 

Proposal: Certificate of Completion— 

Consolidated 
Office: Public and Indian Housing 
Description of the need for the 

information and its proposed use: The 

certificate transmits information 
concerning the completion of 
construction contracts so the 

Department may authorize payment of 

funds due the contractor or developer. 

The information is supplied by the 

project architect and assembled and 

forwarded by the PHA. 
Form Number: None 
Respondents: State or Local 

Governments and Non-Profit 

Institutions 
Frequency of Sumission: On Occasion 
Reporting Burden: 


Frequency of " 
response 


ADDRESSES: For further information, 
contact James Forsberg, room 7262, 
Department of Housing and Urban 
Development, 451 Seventh Street SW.., 
Washington, DC 20401; telephone (202) 
755-6300; TDD number for the hearing- 
and speech-impaired (202) 755-5965. 
(These telephone numbers are not toll- 
free.) 

SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
Court Order in National Coalition for 
the Homeless v. Veterans 
Administration, No. 88-2503-OG 
(D.D.C.), HUD is publishing this Notice 
to identify Federal buildings and real 
property that HUD has determined are 
suitable for use for facilities to assisi the 
homeless. The properties were identified 
from information provided to HUD by 
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Federal landholding agencies i 
unutilized and underutilized buildings 
and real property controlled by such 
agencies or by GSA regarding its 
inventory of excess or surplus Federal 
property. 

The Order requires HUD to take 
certain steps to implement section 501 of 
the Stewart B. McKinney Homeless 
Assistance Act (42 U.S.C. 11411), which 
sets out a process by which unutilized or 
underutilized Federal properties may be 
made available to the homeless. Under 
section 501(a), HUD is to collect 
information from Federal landholding 
agencies about such properties and then 
to determine, under criteria developed in 
consultation with the Department of 
Health and Human Services (HHS) and 
the Administrator of General Services 
(GSA), which of those properties are 
suitable for facilities to assist the 
homeless. The Order requires HUD to 
publish, on a weekly basis, a Notice in 
the Federal Register identifying the 
properties determined as suitable. 

The properties identified in this 
Notice may ultimately be available for 
use by the homeless, but they are first 
subject to review by the landholding 
agencies pursuant to the court's 
Memorandum of Decmeber 14, 1988 and 
section 501(b) of the McKinney Act. 
Section 501(b) requires HUD to notify 
each Federal agency about any property 
of such agency that has been identified 
as suitable. Within 30 days from receipt 
of such notice from HUD, the agency 
must transmit to HUD: (1) Its intention 
to declare the property excess to the 
agency's need or to make the property 
available on an interim basis for use as 
facilities to assist the homeless; or (2) a 
statement of the reasons that the 
property cannot be declared excess or 
made available on an interim basis for 
use as facilities to assist the homeless. 

First, if the landholding agency 
decides that the property cannot be 
declared excess or made available to 
the homeless for use on an interim basis 
the property will no longer be available. 

Second, if the landholding agency 
declares the property excess to the 
agency's need that property may, if 
subsequently accepted as excess by 
GSA, be made available for use by the 
homeless in accordance with applicable 
law and the December 12, 1988 Order 
and December 14, 1988 Memorandum, 
subject to screening for other Federal 
use. 

Homeless assistance providers 
interested in any property identified as 
suitable in this Notice should send a 
written expression of interest to HHS, 
addressed to Judy Breitman, Divison of 
Health Facilities Planning, U.S. Public 
Health Service, HHS, room 17A-10, 5600 


Fishers Lane, Rockville, MD 20857; (301) 
443-2265. (This is not a toll-free 
number.} HHS will mail to the interested 
provider an application packet, which 
will include instructions for 

the application. In order to maximize the 
opportunity to utilize a suitable 
property, providers should submit such 
written expressions of interest within 30 
days from the date of this Notice. For 
complete details concerning the timing 
and processing of applications, the 
reader is encouraged to refer to HUD's 
Federal Register Notice on June 23, 1989 
(54 FR 26421), as corrected on fuly 3, 
1989 (54 FR 27975). 

For more information regarding 
particular properties identified in this 
Notice (i.e., acreage, floor plan, existing 
sanitary faciliities, exact street ineteh, 
providers should contact the appropriate 
landholding agencies at the following 
addresses: U.S. Army: HQ-DA, Attn: 
DAEN-ZCI-P-Robert Conte; room 1E671 
Pentagon, Washington, DC 20360-2600; 
(202) 693-4583; U.S. Air Force: H. L. 
Lovejoy, Bolling AFB, HQ-USAF/LEER, 
Washington, DC 20332-5000; (202) 767- 
4191. (These are not toll-free numbers.) 


Dated: May 17, 1990. 
Paul Roitman Bardack, 


Deputy Assistant Secretary for Program 
Policy Development and Evaluation. 


Suitable Buildings (by State) 

Arizona 

Bldg. S-305 

Yuma Proving Ground 

Yuma, AZ, Co: Yuma/La Paz 

Location: Main Administrative Area—Near 
the intersection of 2nd street and C street. 

Landholding Agency: Army 

Property Number: 219013924 

Status: Underutilized 

Comment: 5457 sq. ft; 2 story wood and 
stucco frame; 2nd floor underutilized. 

Bldg. S-303 

Yuma Proving Ground 

Yuma, AZ, Co: Yuma/La Paz 

Location: Main Administrative Area—Near 
the intersection of 2nd street and C street. 

Landholding Agency: Army 

Property Number: 219013925 

Status: Underutilized 

Comment: 5439 sq. ft.; 2 story wood and 
stucco frame; underutilized portion is 
occupied by Alcohol and Drug Abuse 
Prevention offices. 

Bidg. 506 

Yuma Proving Ground 

Yuma, AZ, Co: Yumae/La Paz 

Location: Main Administrative Area—Near 
the intersection of 2nd street and D street. 

Landholding Agency: Army 

Property Number: 219013926 

Status: Underutilized 

Comment: 91247 sq. ft.; 3 story concrete 
block; intermittent use by military troops: 
possible asbestos in floor tiles. 

Bidg. 538 

Yuma Proving Ground 


Yuma, AZ, Co: Yuma/La Paz 

Location: Main Administrative Area—Near 
intersection of 5th and F streets. 

Landholding Agency: Army 

Property Number: 219013927 

Status: Underutilized 

Comment: 5040 sq. ft.; 1 story concrete block: 
most recent use—Guest house: intermittent 
use by military personnel. 

Bidg. S-611 

Yuma Proving Ground 

Yuma, AZ, Co: Yuma/La Paz 

Location: Main Administrative Area—Near 
intersection of Sth and D streets. 

Landholding Agency: Army 

Property Number: 219013928 

Status: Unutilized 

Comment: 1840 sq. ft.; 1 story wood and 
stucco frame; most recent use—child care 
center. 


Bidg. 1004 

Yuma Proving Ground 

Yuma, AZ, Co: Yuma/La Paz 

Location: Main Administrative Area—Near 
the intersection of 5th street and Barranca 


ilized 

Comment: 22886 sq. ft.; 3 story concrete 
block; intermittent use by civilian and 
military personnel; most recent use— 
Bachelors Officers Quarters. 

Bidg. S-1005 

Yuma Proving Ground 

Yuma, AZ, Co: Yuma/La Paz 

Location: Main Administrative Aree—Near 
the intersection of 7th and F Streets. 

Landholding Agency: Army 

Property Number: 219013930 

Status: Unutilized 

Comment: 176 sq, ft.; 1 story wood and stucco 
frame; most recent use—cold storage and 
refrigeration facility. 

Bldg. S-105 

Yuma Proving Ground 

Yuma, AZ, Co: Yuma/La Paz 

Location: Main Administrative Area— 
Between A and C streets, north of 2nd _ 
street. 

Landholding Agency: Army 

Property Number: 219013959 

Status: Underutilized 

Comment: 8910 sq. ft.; 1 story metal frame; 
possible asbestos; most recent use— 
storage. 

Bidg. S-304 

Yuma Proving Ground 

Yuma, AZ, Co: Yuma/La Paz 

Location: Main Administrative Area— 
Between C and D streets, south of Ist 
street. 

Landholding Agency: Army 

Property Number: 219013960 

Status: Unutilized 

Comment: 4054 sq. ft.; 2 story wood and 
stucco frame; possible asbestos; needs 
rehab; most recent use—Administrative 
offices. 

Bidg. S-1000 

Yuma Proving Ground 

Yuma, AZ, Co: Yuma/La Paz 

Location: Main Administrative Area—near 
intersection of 7th and F streets. 
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Landholding Agency: Army 

Property Number: 219013965 

Status: Underutilized 

Comment: 2943 sq. ft; 2 story wood and 
stucco frame; underutilized portion in 
process of renovation; possible asbestos; 
most recent use—Administrative offices. 


South Dakota 

Bldg. 8479E, Skyway Housing 
Ellsworth Air Force Base 

56 Front Street 


Property 

Status: Unutilized 

Comment: 960 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 

Bidg. 8475H, Skyway Housing 

Ellsworth Air Force Base 

74 Front Street 

Ellsworth AFB, SD, Co: Pennington 


Property 

Status: Unutilized 

Comment: 1170 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 

Bldg. 8475D, Skyway Housing 

Ellsworth Air Force Base 

78 Front Street 

Elisworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Number: 189010762 

Status: Unutilized 

Comment: 960 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 

Bldg. 8433C, Skyway Housing 

Ellsworth Air Force Base 

302 Billy Mitchell 

Elisworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010763 

Status: Unutilized 

Comment: 963 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities: 
secured area with alternate access. 

Bidg. 8440F, Skyway Housing 

Ellsworth Air Force Base 

226 Billy Mitchell 

Ellsworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010764 

Status: Unutilized 

Comment: 1213 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 

Bldg. 8475F, Skyway Housing 

Ellsworth Air Force Base 

76 Front Street 

Elisworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010765 


- Status: Unutilized 


Comment: 960 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possibie asbestos; potential utilities; 
secured area with alternate access. 


Bldg. 8448C, Skyway Housing 

Ellsworth Air Force Base 

223 Billy Mitchell 

Ellsworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010766 

Status: Unutilized 

Comment: 960 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 

Bldg. 8454A, Skyway Housing 

Ellsworth Air Force Base 

299 Billy Mitchell 

Ellsworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Number: 189010767 

Status: Unutilized 

Comment: 1213 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 


Bldg. 8474D, Skyway Housing 

Ellsworth Air Force Base 

82 Front Street 

Ellsworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Number: 189010768 

Status: Unutilized 

Comment: 1170 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 

Bldg. 8481A, Skyway Housing 

Ellsworth Air Force Base 

52 Front Street 

Ellsworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010769 

Status: Unutilized 

Comment: 1170 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 

Bldg. 8451C, Skyway Housing 

Ellsworth Air Force Base 

275 Billy Mitchell 

Ellsworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010770 

Status: Unutilized 

Comment: 1120 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 


Bidg. 8454C, Skyway Housing 

Ellsworth Air Force Base 

303 Billy Mitchell 

Ellsworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010771 

Status: Unutilized 

Comment: 960 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
secured area with alternate access. 


Bidg. 8475B, Skyway Housing 

Ellsworth Air Force Base 

80 Front Street 

Elisworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010772 

Status: Unutilized 

Comment: 1114 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
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possible asbestos; potential utilities: 
secured area with alternate access. 

Bldg. 8478D, Skyway Housing 

Ellsworth Air Force Base 

61 Front Street 

Ellsworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010773 

Status: Unutilized 

Comment: 1170 sq. ft.; 2 story wood frame 
residence; structurally deteriorated; 
possible asbestos; potential utilities; 
-secured area with alternate access. 

Bldg. 8477D, Skyway Housing 

Ellsworth Air Force Base 

70 Front Street 

Ellsworth AFB, SD, Co: Pennington 

Landholding Agency: Air Force 

Property Number: 189010774 

Status: Unutilized 

Comment: 960 sq. ft.; 2 story wood frame 
residence; structurally deteriorated: 
possible asbestos; potential utilities; 
secured area with alternate access. 


Universe of Properties: 

Total = 110 

Suitable = 25 

Suitable Buildings = 25 

Suitable Land = 0 

Unsuitable = 85 

Unsuitable Buildings = 85 

Unsuitable Land = 0 

Number of Resubmissions = 0 

{FR Doc. 90-12010 Filed 5-24-90; 8:45 am] 


BILLING CODE 4210-27-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[AA-610-00-4111-.02] 

Public Meetings to Solicit Comments 


AGENCY: Bureau of land Management. 
Interior. 


ACTION: Notice of public meetings. 


summary: Notice is hereby given that 
the Bureau of Land Management (BLM) 
will conduct three public meetings to 
receive comments on: (1) Whether 
economic conditions are such that BLM 
policy concerning the suspension of 
stripper well production should continue 
or be terminated, and (2) what criteria 
should be used, certification required, 
bonding amounts established, and/or 
tests required to ensure that the affected 
shut-in wells will not pose an 
evironmental risk or put the Federal 
Government at significant risk as to 
potential liability for unplugged wells. 
The public is also informed that the 
BLM is considering establishing a 
requirement for operators to test the 
integrity of the well casing in order to 
ensure that the affected shut-in wells 
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are not left in a condition which would 

pose an environmental risk. The test 

would be conducted at least once every 

three years and consist of holding a 

minimum of 1000 psi or 70 percent of the 

internal yield of the casing being tested, 
whichever is less. The test pressure 

would be held for a minimum of 30 

minutes, with less than a 10 percent 

decline. If the well fails the test, 
appropriate corrective action would be 
required. 

Individuals or company 
representatives who wish to speak at 
the meetings must notify.the appropriate 
District Manager at least seven days 
prior to the meeting date. Persons will 
be allowed up to 15 minutes to make 
their oral statement. Written comments 
will also be accepted at the meetings or 
by mail no later than August 15, 1990. 
Written comments should be directed to 
any of the three District Offices Isited. 
Those parties planning to attend the 
meetings should contact the appropriate 
District Office prior to the meeting date 
in order to confirm the meeting location. 
DATES: The meetings will be held in 
Roswell, New Mexico on July 17, 1990; 
Casper, Wyoming on July 19, 1990; and 
Bakersfield, California on July 24, 1990. 
ADDRESSES: 

Roswell District Office, 1717 W. Second 
Street, Featherstone Farms Bidg., P.O. 
Box 1397, Roswell, New Mexico 
88201-1397, Telephone: (505) 622-9042 

Casper District Office, 1701 East E. 
Street, Casper, Wyoming 82601, 
Telephone: (307) 261-5101 

Bakersfield District Office, Federal 
Bidg., Rm. 311, 800 Truxtun Avenue, 
Bakersfield, California 93301-4782, 
Telephone: (805) 861-41y1 

FOR FURTHER INFORMATION CONTACT: 

Rudy Baier, Bureau of Land 

Management, (202) 653-2153. 

Dean Stepanek, : 

Deputy Director, Bureau of Land 

Management. 

|FR Doc. 90-12079 Filed 5-24-90; 8:45 am] 

BILLING CODE 4310-84-M 


Fish and Wildlife Service 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice. 


SuMMARY: This Notice advises the 
public that the Draft Environmental 
Impact Statement (DEIS) on the 
Northern Montezuma Wetlands Project 
in Cayuga, Seneca, and Wayne 


Counties, New York is available for 


' public review. Comments and 


suggestions are requested. The U.S. Fish 
Wildlife Service (FWS) and the New 
York State Department of 
Environmental! Conservation (NYDEC} 
propose to purchase real property and 
real property interests on approximately 
30,050 acres of private land in the 
Montezuma wetlands complex to 
expand the Montezuma National 
Wildlife Refuge and the State Howland 
Island, Crusoe Lake, and Cayuga Lake 
Wildlife Management Areas. These 
lands will be actively managed for 
wetland protection, creation, 
restoration, and enhancement for 
migratory waterfowl and other wetland- 
dependent species of wildlife. 


DATES: Written comments are requested 
by August 1, 1990. Public meetings will 
be held as follows: Seneca County, New 
York on June 19, 1990 at 7 p.m. at the 
Seneca County Office Building, 
Waterloo, New York; Cayuga County, 
New York, on June 20, 1990, at 7 p.m. at 
the Port Byron High School, Port Byron, 
New York; Wayne County, New York, 
June 21, 1990 at 7 p.m. at the Savannah 
Elementary School, Savannah, New 
York. 


ADDRESSES: Comments should be 
addressed to Ronald E. Lambertson, 
Regional Director, U.S. Fish and Wildlife 
Service, One Gateway Center, Newton 
Corner, Massachusetts 02158. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Paul F. Casey, U.S. Fish and Wildlife 
Service, One Gateway Center, Newton 
Corner Massachusetts 02158, (617) 965- 
5100, extension 410. 


Individuals wishing copies of the DEIS 
should immediately contact the above 
contact person. Copies have been sent 
to all agencies and organizations who 
participated in the scoping process. 
Copies will be available for examination 
at FWS office in Newton, 
Massachusetts; NYDEC offices in Avon, 
Cortland, and Delmar, New York; FWS 
and NYDEC offices at the Montezuma 
NWR in Seneca Falls, New York; and 
the Town Clerk's offices in the project 
area. 

SUPPLEMENTARY INFORMATION: This 
Draft Environmental Impact Statement 
addresses the acquisition and 
management of the Northern 
Montezuma Wetlands Project area. It 
poses five alternative sets of actions, 
and discusses how each would address 
the objectives of the FWS and NYDEC; 
it describes the petinent environmental 
characteristics of the area and it 
projects how the environmental would 
be affected with the implementation of 
each of these alternatives. 


The No Action alternative would 
involve only the application of 
islatively 


would be no additional purchases of 
land by the FWS or the NYDEC and no 
wetland restoration, creation or 
enhancement other than on exisitng 
State and Federal lands. 

The Proposed Action involves FWS 
and the NYDEC purchasing real 
property or real property interests on 
approximately 36,050 acres of land, 
exclusive of existing state and federal 
land. These land would be managed for 
wildlife, public recreation, and 
educational uses. The Proposed Action 
would consolidate and tie together 
existing federal, state, and private lands 
into a cooprative effort to protect, 
restore, and enhance wetlands and 
associated upland habitats specifically 
for waterfowl and wetland-dependent 
wildlife. Compatible public recreational 
uses on lands acquired would be 
permitted in accordance with adopted 
public use regulations for these 
categories of land areas, and 
educational opportunities for research 
and demonstration areas would be 
enhanced. 

Another alternative presented in the 
DEIS involves acquiring an area larger 
than the Proposed Action, including 
additional wetlands in the Montezuma 
Marsh Complex and associated uplands, 
totalling approximately 50,979 acres, 
exclusive of existing state and federal 
land. Elements of land purchases and 

t would be identical to those 
described for the Proposed Action, but 
would be yore: 0° ona ee 
Correspondingly, the benefits 
impacts of this alternative would also be 
greater than that of the Proposed Action. 

An additional alternative involves the 
acquisition and management of 
wetlands within the project boundary 
and a reduced upland management 
zone. This alternative is essentially a 
wetland preservation alternative with 
limited management and no restoration 
or creation of wetland habitats. 
Remnant wetlands that now exist in the 
Montezuma March Complex would be 
purchased in the same manner as 
described in the Proposed Action, along 
with a very narrow strip of 
adjacent to these wetlands. The upland 
would provide limited administrative 
access and a small buffer from adjacent 
land uses. This alternative includes an 
area of 11,200 acres exclusive of existing 
state and federal lands. The benefits 
= impacts of this alternative would 

be less than those of 
the Proposed Action, and substantially 
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less than would accrue from the largest 
alternative. 

The non-jurisdictional alternative 
includes participation of only the private 
sector in implementing conservation 
measures and management practices to 
meet the stated purposes of this project. 
This alternative does not involve the 
NYDEC or the FWS, but may include 
private individuals and organizations 
such as The Nature Conservancy, Ducks 
Unlimited, Audubon Society, and others. 

Other alternatives are analyzed in the 
DEIS and dismissed as not being 
reasonable, practical, or viable. 

Dated: May 17, 1990. 

Ronald E. Lambertson, 

Regional Director. 

[FR Doc. 90-12155 Filed 5-24-90; 8:45 am] 
BILLING CODE 4310-55-™ 


Office cf Surface Mining Reclamation 
and Enforcement 


[FES 90-12] 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement, 
Department of the Interior. 


ACTION: Notice of availability of a final 
environmental impact statement (EIS) 
for the proposed Permit Application, 
Black Mesa-Kayenta Mine, Navajo and 
Hopi Indian Reservations, Arizona, 
OSM-EIS-25. 


SUMMARY: The Office of Surface Mining 
Reclamation and Enforcement (OSM) is 
making available a final environmental 
impact statement (EIS) on the proposed 
permit application and mining plan for 
the existing Black Mesa-Kayenta mine. 
The EIS has been prepared to assist the 
Department of the Interior in making a 
decision on the permit application and 
mining plan submitted by Peabody Coal 
Company (PCC) for its existing surface 
coal mine, located approximately 125 
miles northeast of Flagstaff, Arizona, 
and 10 miles southwest of Kayenta, 
Arizona. 

ADDRESSES: Copies of the final EIS may 
be obtained from Peter A. Rutledge, 
Chief, Federal Programs Division, Office 
of Surface Mining Reclamation and 
Enforcement, Western Field Operations, 
Brooks Towers, Second floor, 1020-15th 
Street, Denver, Colorado 80202, 
Attention: Jerry D. Gavette. 

FOR FURTHER INFORMATION CONTACT: 
Jerry D. Gavette, Senior Project Manager 
(telephone: 303-844-2938) at the Denver, 
Colorado, location given under 


SUPPLEMENTARY INFORMATION: The 
Black Mesa-Kayenta mine, located 
approximately 12 miles northeast of 
Flagstaff, Arizona, and 10 miles 
southwest of Kayenta, Arizuna, 
consists of two separate but adjacent 
existing mining operations—the Black 
Mesa mine, which produces 
approximately 5 million tons of coal per 
year, and the Kayenta mine, which 
produces approximately 7 million tons 
of coal per year. 

The proposed life-of-operations areas 
would cover 62,753 acres of Hopi and 
Navajo tribal lands. PCC proposes to 
disturb 13,618 acres of land within the 
proposed life-of-operations area. PCC 
plans to produce 292 million tons of coal 
through the year 2011 and conduct 
reclamation related activities through 
the year 2023. 

OSM has previously issued PCC two 
permits to mine coal at the mining 
complex. Between 1970 and December 
31, 1985, mining activities disturbed 
approximately 4,480 acres within these 
two permit areas. The proposed 
operations would (1) Encompass the 
previously issued permits under one 
permit, and (2) disturb an additional 
13,618 acres through the year 2023. The 
Federal permit and mining plan would 
(1) Authorize PCC to continue mining for 
five years with the right of renewal 
thereafter within the life-of-operations 
area, and (2) authorize PCC to uprade a 
number of existing mining-related 
facilities to meet current Federal 
performance standards. 

Two alternatives are evaluated in the 
EIS. These include (1) Approval of the 
proposed permit application package 
and mining plan with conditions; and (2) 
disapproval of the proposed permit 
application package and mining plan. 
OSM has identified “approval of the 
proposed permit application package 
and mining plan with conditions” as the 
preferred alternative. 

Dated: May 1, 1990. 

Jonathan P, Deason, 

Office of Environmental Affairs. 

{FR Doc. 90-11898 Filed 5-24-90; 8:45 am] 
ESLLING CODE 4310-05-M 


INTERNATIONAL TRADE 
COMMISSION 


[Investigation No. 731-TA-461 
(Preliminary) | 


Gray Portland Cement and Cement 
Clinker From Japan 


AGENCY: International Trade 
Commission. 

ACTION: Institution of a preliminary 
antidumping investigation and 
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scheduling of a conference to be held in 
connection with the investigation. 


summary: The Commission hereby gives 
notice of the institution of preliminary 
antidumping investigation No. 731-TA- 
461 (Preliminary) under section 733(a) of 
the Tariff Act of 1930 (19 U.S.C. 
1673b(a)) to determine whether there is 
a reasonable indication that an industry 
in the United States is materially 
injured, or is threatend with material 
injury, or the establishment of an 
industry in the United States is 
materially retarded, by reason of 
imports from Japan of gray portland 
cement and cement clinker, provided for 
in subheadings 2523.10.00, 2523.29.00, 
and 2523.90.00 of the Harmonized Tariff 
Schedule of the United States 
(previously reported under item 511.14 of 
the Tariff Schedules of the United 
States), that are alleged to be sold in the 
United States at less than fair value. As 
provided in section 733(a), the 
Commission must complete preliminary 
antidumping investigations in 45 days, 
or in this case by July 2, 1990. 

For further information concerning the 
conduct of this investigation and rules of 
general application, consult the 
Commission's Rules of Practice and 
Procedure, part 207, subparts A and B 
(19 CFR part 207), and part 201, subparts 
A through E (19 CFR part 201). 


EFFECTIVE DATES: May 18, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Brian Walters (202-252-1198), Office of 
Investigations, U.S. International Trade 
Commission, 500 E Street SW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-252- 
1810. Persons with mobility impairments 
who will need special assistance in 
gaining access to the Commission 
should contact the Office of the 
Secretary at 202-252-1000. 


SUPPLEMENTARY INFORMATION: 
Background 


This investigation is being instituted 
in response to a petition filed on May 18, 
1990, by the Ad Hoc Committee of 
Southern California Producers of Gray 
Portland Cement, of Washington, DC. 


Participation in the investigation 


Persons wishing to participate in this 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201.11 of the Commission's rules (19 
CFR 201.11), not later than seven (7) 
days after publication of this notice in 
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the Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry 


Public service list 


Pursuant to § 201.11{d) of the 
Commission's rules (19 CFR 201.11(d)), 
the Secretary will prepare a public 
service list containing the names and 
addresses of all persons, or their 
representatives, who are parties to this 
investigation upon the expiration of the 
period for filing entries of appearance. 
In accordance with §§ 201.16{c) and 
207.3 of the rules (19 CFR 201.16(c) and 
207.3), each public document filed by a 
party to the investigation must be 
served on all other parties to the 
investigation (as identified by the public 
service list), and a certificate of service 
must accompany the document. The 
Secretary will not accept a document for 
filing without a certificate of service. 


Limited disclosure of business 


proprietary information service list 


Pursuant to § 207.7(a) of the 
Commission's rules (19 CFR 207.7(a)), 
the Secretary will make available 
business proprietary information 
gathered in this preliminary 
investigation to authorized applicants 
under a protective order, provided that 
the application be made _not later than 
seven (7) days after the publication of 
this notice in the Federal Register. A 
separate service list will be maintained 
by the Secretary for those parties 
authorized to receive business 
proprietary information under a 
protective order. The Secretary will not 
accept any submission by parties 
containing business proprietary 
information without a certificate of 
service indicating that it has been 
served on all the parties that are 
authorized to receive such information 
under a protective order. 


Conference 


The Director of Operations of the 
Commission has scheduled a conference 
in connection with this investigation for 
9:30 a.m. on June 8, 1990, at the U.S. 
International Trade Commission 
Building, 500 E Street SW., Washington, 
DC. Parties wishing to participate in the 
conference should contact Brian Walters 
(202-252-1198) not later than-June 6, 
1990, to arrange for their appearance. 
Parties in support of the imposition of 
antidumping duties in this investigation 
and parties in opposition to the 
imposition of such duties will each be 


collectively allocated one hour within 
which to make an oral presentation at 
the conference. 


Written submissions 


Any person may submit to the 
Commission on or before June 12, 1990, a 
written brief containing information and 
arguments pertinent to the subjct matter 
of the investigation, as provided in 
section 207.15 of the Commission's rules 
(19 CFR 207.15). If briefs contain 
business proprietary information, a 
nonbusiness proprietary version is due 
June 13; 1990. A signed original and 
fourteen (14) copies of each submission 
must be filed with the Secretary to the 
Commission in accordance with section 
201.8 of the rules (19 CFR 201.8). All 
written submissions except for business 
proprietary data will be available for 
public inspection during regular 
business hours (8:45 a.m. to 5:15 p.m.) in 
the Office of the Secretary to the 
Commission. 


Any information for which business 
proprietary treatment is desired must be 
submitted separately. The envelope and 
all pages of such submissions must be 
clearly labeled “Business Proprietary 
Information.” Business proprietary 
submissions and requests for business 
proprietary treatment must conform 
with the requirements of §§ 201.6 and 
207.7 of the Commission's rules (19 CFR 
201.6 and 207.7). 


Parties which obtain disclosure of 
business proprietary information 
pursuant to § 207.7(a) of the 
Commission's rules (19 CFR 207.7(a)) 
may comment on such information in 
their written brief, and may also file 
additional written comments on such 
information no later than June 15, 1990. 
Such additional comments must be 
limited to comments on business 
proprietary information received in or 
after the written briefs. A nonbusiness 
proprietary version of such additional 
comments is due June 18, 1990. 


Authority: This investigation is being 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
pursuant to § 207.12 of the Commission's 
rules (19 CFR 207.12). 

By order of the Commission. 

Issued: May 21, 1990. 


Kenneth R. Mason, 
Secretary. 


{FR Doc. 90-12185 Filed 5-24-90; 8:45 am] 
BILLING CODE 7020-02-™ 


INTERSTATE COMMERCE — 


Agency information Collection 

Activities Under OMB Review 
The following proposal for collection 

of information under the provisions of 

the Paperwork Reduction Act (44 U.S.C. 

chapter 35) is being submitted to the 

Office of Management and Budget for 

review and approval. Copies of the 

forms and supporting documents may be 
obtained from the Agency Clearance 

Officer, Darlene Proctor (202) 275-7233. 

Comments regarding this information 

collection should be addressed to 

Darlene Proctor, Interstate Commerce 

Commission, room 2203, Washington, 

DC 20423 and to Wayne Brough, Office 

of Management and Budget, Office of 

Information and Regulatory Affairs, 

Washington, DC 20503. 

Type of Clearance: Reinstatement of a 
previously approved collection for 
which approval has expired. 

Bureau/Office: Office of Public 
Assistance. 

Title of Form: Identification of Minority 
and Female-Owned Motor Carriers. 

OMB Form Number: 3120-0050. 

Agency Form No.: OPA 81-1. 

Frequency: Annually. 

No. of Respondents: 325. 

Total Burden Hours: 17. 

Noreta R. McGee, 

Secretary. 

[FR Doc. 90-12211 Filed 5-24-90; 8:45 am] 

BILLING CODE 7035-01-t 


[Finance Docket No. 31673] 


SPCSL Corp.—Trackage Rights 
Exemption—The Belt Railway Co. of 
Chicago 


The Belt Railway Company of 
Chicago (BRC) has agreed to grant 
overhead trackage rights to SPCSL Corp. 
(SPCSL) over its line (1) between 
Hawthorne Interlocking Plant at 31st 
Street, in Chicago, IL, and the BRC 
connection to the CSX intermodal 
terminal in Bedford Park, IL (BRC-CSX 
Bedford Park connection), and (2) 
between the BRC connection with the 
Indiana Harbor Belt Railroad (IHB) ' in 
Argo, IL, and the BRC-CSX Bedford 
Park connection. The trackage rights 
became effective on May 14, 1990. 

This notice is filed under 49 CFR 
1180.2{d){7). Petitions to revoke the 
exemption under 49 U.S.C. 10505{d) may 
be filed at any time. The filing of a 


-* SPCSL trackage rights over the IHB are the 
subject of a notice of exemption in Finance Docket 
No. 31674. 





petition to revoke will not stay the 
transaction. Pleadings must be filed with 
the Commission and served on: Gary A. 
Laakso, SPCSL Corp., One Market Plaza, 
room 846, San Francisco, CA 94105. 

As a condition to the use of this 
exemption, any employees affected by 
the trackage rights will be protected 
pursuant to Norfolk and Western Ry. 
Co.—Trackage Rights—BN, 354 1.C.C. 
605 (1978), as modified in Mendocino 
Coast Ry., Inc.—Lease and Operate, 360 
L.C.C. 653 (1980). 


Dated: May 16, 1990. : 


By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 


Secretary. 
[FR Doc. 90-12109 Filed 5-24-90; 8:45 am] 
BILLING CODE 7035-01-M 


[Finance Docket No. 31674] 
SPCSL Corp.—Trackage Rights 
Exemption—indiana Harbor Belt 
Railroad Co. 


Indiana Harbor Belt Railroad (IHB) 
has agreed to grant overhead trackage 
rights to SPCSL Corp. (SPCSL) over its 
line between IHB’s connections with the 
SPCSL and Grand Trunk Western 
Railroad Company (GTW) at GTW 
Tower in Blue Island, IL, and IHB’s 
connection with Soo Line Railroad 
Company (Soo) (at Bensenville, IL, 
allowing SPCSL to interchange: (1) With 
the Chicago and North Western 
Transportation Company at its Proviso 
Yard; (2) with the Belt Railway 
Company of Chicago (BRC) ' at its 
Clearing Yard; (3) with Soo at its 
Bensenville Yard; (4) with GTW at its 
Blue Island Yard; and (5) with the 
Burlington Northern Railroad Company 
at its Cicero Yard. The trackage rights 
became effective on May 14, 1990. 

This notice is filed under 49 CFP. 
1180.2(d){7). Petitions to revoke the 
exemption under 49 U.S.C. 10505(d) may 
be filed at any time. The filing of a 
petition to revoke will not stay the 
transaction. Pleadings must be filed with 
the Commission and served on: Gary A. 
Laakso, SPCSL Corp., One Market Plaza, 
room 846, San Francisco, CA 94105. 

As a condition to the use of this 
exemption, any employees affected by 
the trackage rights will be protected 
pursuant to Norfolk and Western Ry. 
Co.—Trackage Rights—BN, 354 LC.C. 
605 (1978), as modified in Mendocino 
Coast Ry., Inc—Lease and Operate, 360 
LC.C. 653 (1980). 


* SPCSL trackage rights over the BRC are the 
~— of « notice of exemption in Finance Docket 
. 31673. 


Dated: May 16, 1990. 

By the Commission, Jane F. Mackall, 
Director, Office of Proceedings. 
Noreta R. McGee, 
Secretary. 
|FR Doc. 901-2110 Filed 5-24-90; 8:45 am] 
BILLING CODE 7035-01-™ 


JOINT BOARD FOR THE 
ENROLLMENT OF ACTUARIES 


Advisory Committee on Actuarial 
Examinations; Meeting 


Notice is hereby given that the 
Advisory Committee on Actuarial 
Examinations will meet in the Ariel Rios 
Federal Building, located at 12th Street, 
NW., between Constitution and 
Pennsylvania Avenues in Washington, 
DC on June 26 and 27, 1990. The meeting 
will be in room 3000 beginning at 8:30 
a.m. each day. 

The purpose of the meeting is to 
discuss topics and questions which may 


be recommended for inclusion on future ° 


Joint Board examinations in actuarial 
mathematics and methodology referred 
to in title 5 U.S. Code, section 
1242(a)(1)(B) and to review the May 1990 
Joint Board examinations in order to 
make recommendations relative thereto, 
including minimum acceptable pass 
scores. A determination as required by 
section (d) of the Federal Advisory 
Committee Act (Pub. L. 92-463) has been 
made that the portions of the meeting 
dealing with the discussion of questions 
which may appear on the Joint Board 
examinations and review of the May 
1990 Joint Board examinations fall 
within the exceptions to the open 
meeting requirement set forth in title 5 
U.S. Code, section 552b(c)(9)(B), and 
that the public interest requires that 
such portions be closed to public 
participation. 

In addition to the above, there will be 
discussion of the following: (1) Topics 
for inclusion on the examination 
program for the November 1990 pension 
actuarial examination and the May 1991 
basic actuarial examinations; (2) a 
decision as to whether reference 
material shouid be furnished candidates 
for assistance in the examinations and, 
if so, the type of such material; and (3) a 
discussion as to whether numerical 
analysis should continue to be included 
as a subject in academic courses for 
purposes of obtaining partial credit for 
the basic actuarial knowledge of 
eligibility for enrollment through a 
degree in actuarial mathematics. The 
portion of the meeting dealing with the 
discussion of these topics will be open 
to the public as space is available. Such 
discussion will commence at 1:30 p.m. 
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on June 26 and will continue until the 
discussion is finished but not beyond 
3:30 p.m. 

Time permitting, after discussion by 
Committee members, interested persons 
may make statements germane to these 
subjects. Persons wishing to make oral 
statements are requested to notify the 
Committee Management Officer in 
writing prior to the meeting in order to 
aid in scheduling the time available, and 
should submit the written text, or, ata 
minimum, an outline of comments they 
propose to make orally. Such comments 
will be limited to ten minutes in length. 
Any interested person also may file a 
written statement for consideration by 
the Joint Board and Advisory Committee 
by sending it to the Committee 
Management Officer. Notifications and 
statements must be received no later 
than June 18, 1990 by Mr. Leslie S. 
Shapiro, Joint Board for the Enrollment 
of Actuaries, c/o U.S. Department of the 
Treasury, Washington, DC 20220. 

Dated: May 21, 1990. 

Leslie S. Shapiro, 

Advisory Committee Management Officer, 
Joint Board for the Enrollment of Actuaries. 
[FR Doc. 90-12142 Filed 5-24-90; 8:45 am] 
BILLING CODE 4810-25- 


DEPARTMENT OF JUSTICE 


esponse, 
Act of 1980, as amended 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on May 21, 1990 a proposed 
Consent Decree in United States versus 
A.N. Reitzloff Co., et al., Civil Action 
No. 90-CV-71414 was lodged with the 
United States District Court for the 
Eastern District of Michigan. The 
proposed Consent Decree concerns the 
hazardous waste site known as the 
Liquid Disposal, Incorporated (“LDI") 
Site, located at 3901 Hamlin Road in 
Shelby Township, Macomb County, 
Michigan. The Consent Decree sets forth 
a settlement with a group of 115 de 
minimis Defendants. Under the terms of 
the Consent Decree, the United States 
will recover approximately $1,100,000. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed consent decree. 
Comments should be addressed to the 
Assistant Attorney General! for the Land 
and Natural Resources Division, 
Department of Justice, Washington. DC. 
20530, and should refer to U/nited States 
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versus A.N. Reitzloff Co., et al., D.J. Ref. 
90-11-2-220B. 

The proposed Consent Decree may be 
examined at the office of the United 
States Attorney, Eastern District of 
Michigan, Office of the United States 
Attorney, 231 West Lafayette, Detroit, 
Michigan 48226 and at the Region V 
Office of the Environmental Protection 
Agency, 230 South Dearborn Street, 
Chicago, Illinois 60604. The proposed 
Consent Decree may be examined at the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice, Room 1647, 
Ninth Street and Pennsylvania Avenue, 
NW., Washington, DC 20530. A copy of 
the proposed Consent Decree may be 
obtained in person or by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. In requesting 
a copy, please include a check in the 
amount of $14.70 for the Consent Decree, 
Appendices and Signature Pages or 
$3.30 for the Consent Decree and 
Appendices, (10 cents per page for 
reproduction costs) payable to the 
Treasurer of the United States. 

Richard B. Stewart, 

Assistant Attorney General, Land and 
Natural Resources Division. 

{FR Doc. 90-12160 Filed 5-24-90; 8:45 am] 
BILLING CODE 4410-01-M 


DEPARTMENT OF LABOR 


General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made 
available from other sources. They 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary 
of Labor pursuant to the provisions of 
the Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 


statutes referred to in 29 CFR part 1, 
appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 
law and 29 CFR part 5. The wage rates 
and fringe benefits, notice of which is 
published herein, and which are 
contained in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinatians Issued 
Under the Davis-Bacon And Related 
Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 


Avenue NW., Room S~-3014, 
Washington, DC 20210. 


Modifications to General Wage 
Determination Decisions 


The numbers of the decisions listed in 
the Government Printing Office 
docuemnt entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related Acts” being modified 
are listed by Volume, State, and page 
number(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modified. 


Volume I 


Kentucky, KY90-7 (Jan. 5, p. 321, pp. 322- 
1990). 325 
Pennsylvania: 
PA90-3 (Jan. 5, 1990) ......... p. 935 
PA90-8 (Jan. 5, 1990)......... p. 987, pp. 988- 
990 
PA90-9 (Jan. 5, 1990)......... p. 997, pp. 998- 
1000 
PA90-10 (Jan. 5, 1990) ....... p. 1005, pp. 
1006-1008 
PA90-14 (Jan. 5, 1990)....... p. 1019, 
pp.1020-1023 
PA90-19 (Jan. 5, 1990)..... 


Volume Il 


lowa: 
1A90-12 (Jan. 5, 1990)........ p. 
IA90-14 (Jan. 5, 1990)......... p. 
Illinois: 
IL90-1 (Jan. 5, 1990)........... p. 
IL90-2 (Jan. 5, 1990).......... Pp. 
IL90-7 (Jan. 5, 1990)... ake 
IL90-8 (Jan. 5, 1990)........... p. 
IL90-9 (Jan. 5, 1990)........... p- 143, p. 144 
IL90-11 (Jan. 5, 1990)......... p. 153, p. 154 
Missouri: 
MO90-3 (Jan. 5, 1990)........ 


p. 659, pp. 660- 
662 


MO90-5 (Jan. 5, 1990) 
MO90-6 (Jan. 5, 1990)........ p. 677, pp. 678- 
684 


MO90-7 (Jan. 5, 1990)........ p. 685, p. 686 
Ohio: 
OH90-2 (Jan. 5, 1990) ........ p. 791, pp. 798, 
804, 807 
OH90-29 (Jan. 5, 1990)...... p. 873, pp. 885, 
899 


Volume Ill 


California, CA90-4 (Jan. 5, p. 71, pp. 72-83. 
1990). 86, 90 


General Wage Determination 
Publication 


General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled “General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Governmental Depository 





Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DC 20402, (202) 783- 


3238. 

When ordering subscription(s), be 
sure to specify the State(s) of interest, 
since subscriptions may be ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on or about 
January 1) which includes all current 
general wage determinations for the 
States covered by each volume. 
Throughout the remainder of the year, 
regular weekly updates will be 
distributed to subscribers. 


Signed at Washington, DC, this 18th day of 
. 1990. 


Alan L. Moss, 

Director, Division of Wage Determinations. 
[FR Doc. 90-12055 Filed 5-24-90; 8:45 am] 
BILLING CODE 4510-27-" 


NUCLEAR REGULATORY 
COMMISSION 


NRC Committee To Review the Severe 
Accident Risks Report; Meeting 


The NRC Committee to Review the 
Severe Accident Risks Report (NUREG- 
1150) will hold its final meeting on June 
13, 14 and, if necessary, June 15, 1990 at 
the Gaithersburg Marriott Hotel, 620 
Lakeforest Bivd., Gaithersburg, MD. 
Notice of the establishment of this 
committee was published in the Federal 
Register on June 21, 1989. (54 FR 26124). 

The purpose of this al committee 
is to provide the NRC with a technical 
peer review of the adequacy of the 
methods, insights, analyses and 
conclusions set forth in the April 1989 
draft of NUREG-1150 and, in addition, 
to provide answers to particular 
. questions posed by the Commission and 
set forth in the referenced Federal 
Register notice. 

At this meeting. the Committee 
intends to review the technical contents 
of its final report to the Commission and 
to develop a specific set of conclusions 
and recommendations for inclusion in 
that report. ° 

This meeting will be open to the 
public and any member of the public 
wishing to file a written statement with 
the Committee may send the statement 
to Mr. Charles B. Bartlett, Office of 
Nuclear Regulatory Research, U.S. 
Nuclear Regulatory Commission, 
Washington, DC, 20555. 

Further information regarding this 
meeting can be obtained by calling Mr. 
Bartlett at 301-492-3604. 


Dated: May 21, 1990. 
John C. Hoyle, 
Federal Advisory Committee, Management 
Officer. 
[FR Doc. 90-12201 Filed 5-24-90; 8:45 am] 
BILLING CODE 7590-01-™ 
EEE 


SECURITIES AND EXCHANGE 
COMMISSION 


(Rel. No. 34-28028; File No. DTC-90-06] 


Rule Change by The 
Trust Co., Relating to 
Eligibility of Rule 144A Securities at 
The Depository Trust Co. 


May 18, 1990. 

Pursuant to section 19(b){1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1) (“Act”), notice is hereby 
given that on May 9, 1990, The 
Depository Trust Company (“DTC”) 
filed with the Securities and Exchange 
Commission (“Commission”) the 
proposed rule change as described in 
Items I, Il, and Hl below, which Items 
have been prepared by DTC. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self- tory Organization's 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change establishes 
a procedure to make eligible for DTC's 
book-entry delivery and other services 
those domestic and foreign issues for 
which transactions may be exempt from 
the registration and prospectus delivery 
requirements of the Securities Act of 
1933, as amended, pursuant to rule 144A. 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, DTC 
included statements concerning the 
purpose of and basis for the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in item IV below. DTC 
has prepared summaries, set forth in 
sections (A), (B), and (C), below, of the 
most significant aspects of such 
statements. 
(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

DTC intends to make eligible for 
DTC's book-entry delivery and other 
services those domestic and foreign 
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issues for which transactions may be 
exempt from registration under rule 
144A. The purpose of the proposed rule 
change is te clarify DTC's eligiblity 
criteria for such issues. 

The proposed rule change is 
consistent with the requirements of 
section 17A(b)(3)(A) the Act in that it 
promotes efficiencies in the clearance 
and settlement of securities 
transactions. 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 


DTC does not believe that the 
proposed rule change will impose any 
burden on competition not necessary or 
appropriate in furtherance of the 
purposes of the Act. 


Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


DTC has not sought or received 
comments on the proposed rule change. 


Ill. Date of Effectiveness of the 


Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period: (1) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding, or 
(2) as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) by order approve such proposed 
rule change, or 

(b) institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW.. 
Washington, DC 20549. Copies of the 
submissions, all subsequent 
amendments, all written statements 
with respect to the proposed rule change 
that are filed with the Commission and 
all written communicatins relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the provisions 
of 5 U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Room, at 
the address above. Copies of such filing 
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will also be available for inspection and 
copying at the principal office of DTC. 
All submissions should refer to file 
number SR-DTC-90-06 and should be 
submitted by June 18, 1990. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-12208 Filed 5-24-90; 8:45 am] 
BILLING CODE 8010-01-m 


[Rel. No. 34-28031; File No. SR-PSE-90-19) 


Relating to the Trading of Warrants on 
the Financial News Composite Index 


Pursuant to section 19({b)(1) of the 


Securities Exchange Act of 1934, (“Act”), 


15 U.S.C. 78s{b)(1), notice is hereby 
given that on May 2, 1990, the Pacific 
Stock Exchange (“PSE” or “Exchange”™) 
filed with the Securities and Exchange 
Commission (“Commission”) the 
proposed rule change as described in 
Items I, ff, and If below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory tion's 
Statement of the Terms of Substance of 


the Proposed Rule Change 


The PSE proposes to list and trade 
warrants based on the Financial News 
Composite Index (“FNCI").* 


Il. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the place specified in item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in section 
(A), (B), and (C), below, of the most 
significant aspects of such statements. 


' The Commission previously has expressed an 
interest in determining the impact of new index 
products on U.S. financial markets. See Securities 
Exchange Act Release No. 26152 (October 3. 1988). 
53 FR 39832 (October 12. 1988) (order approving 
amendments to the American Stock Exchange rules 
permitting the listing of index warrants based on 
estiblished market indexes). 


(A) Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

The FNCI is a recognized, price- 
weighted stock index based on the 
prices of 30 stocks and is designed to 
track the overall stock market. The 
components of the FNCI are highly 
capitalized stocks that trade on the New 
York and American Stock Exchanges, 
and the National Assocation of 
Securities Dealers’ National Market 
System. 

Such warrant issues will conform to 
PSE listing guidelines as proposed in 
proposed rule filing SR-PSE-90-11.* The 
proposed guidelines provide that (1) The 
issuer shall have assets in excess of 
$100,000,000 and otherwise substantially 
exceed the size and. 
requirements specified in PSE listing 
requirements; (2) the term of the 
warrants shall be for a period ranging 
from one to five years from the date of 
issuance; and (3) the minimum public 
distribution of such issues shall be 
1,000,000 warrants together with a 
minimum of 400 public holders, and 
have an aggregate market value of 
$4,000,000. 

FNCI index warrants will be direct 
obligations of their issuer subject to 


(i.e., American style) or exercisable only 
on their expiration date (i.e., European 
style). Upon exercise, or at the warrant 
expiration date {if not exercisable prior 
to such date), the holder of a warrant 
structured as a put option would receive 
payment in U.S. dollars to the extent 
that the FNCI has declined below a pre- 
stated cash-settlement value. 
Conversely, holders of a warrant 
structured as a call option would, upon 
exercise or at expiration, receive 
payment in U.S. dollars to the extent 
that the FNCI has increased above the 
pre-stated cash-settlement value. If “out- 
of-the-money” at the time of expiration, 
the warrants would expire worthless. 

In SR-PSE-90-11, the PSE proposed 
suitability standards applicable to 
recommendations to customers of index 
warrants and transactions in customer 
accounts. The amendment to 
Exchange Rule X, section 18({c), will 
make the options suitability standards 
applicable to recommendations 
regarding index warrants. The Exchange 
also recommends that index warrants 
be sold only to options-approved 
accounts. The proposed amendment to 


® As of the date of this release. SR-PSE-90-11 has 
not been approved by the Commission. Approval of 
SR-PSE-90-11 must occur before approval of the 
proposal to list warrants bused on the FNCI. 


BEST COPY AVAILABLE 


Exchange Rule X, section 18{e){1), will 
require a Senior Registered Options 
Principal or a Registered Options 
Principal to approve and initial a 
discretionary order in index warrants on 
the day the order is entered. In addition, 
the PSE, prior to the commencement of 
trading, will distribute a circular to its 
membership calling attention to specific 
risks associated with warrants on the 
FNCL 

The PSE believes that there is an 
adequate mechanism for the 
of surveillance information with respect 
to the FNCT’s component stocks since 
options on the FNCI are currently traded 
on the Exchange. 

The PSE believes that the proposed 
rule change is consistent with the 
requirements of the Act, and in 
particular, section 6{b)(5), as the 
warrants are designed to prevent 
fraudulent and manipulative acts and 
practices and to promote just and 
equitable principles of trade, and are not 
designed to permit unfair discrimination 
between customers, issuers, brokers or 
dealers. 


(B) Self-Regulatory Organization's 
Statement on Burden on Competition 


The Exchange believes that the 
proposed rule change will impose no 
burden on competition. 


(C) Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received from 
Members, Participants, or Others 


Written comments on the proposed 
rule change were neither solicited nor 
received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds euch 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
will: 

(a) By order approve such proposed 
rule change, or 

(b) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submission 
should file six copies thereof with the 
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Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW.., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, DC. 
Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by June 18, 1990. 

For the Commission, by the Division 
of Market Regulation, pursuant to 
delegated authority.* 

Dated: May 21, 1990. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-12209 Filed 5-24-90; 8:45 am} 
BILLING CODE 8010-01-M 


[Rel. No. IC-17500; 811-1075] 


AGENCY: Securities and Exchange 
Commission (“SEC”). 

ACTION: Notice of Application for 
Deregistration under the Investment 
Company Act of 1940 (the “1940 Act”). 


APPLICANT: Advance Growth Capital 
Corporation (“Applicant”). 

a. 1940 ACT SECTIONS: Section 
8(f). 

SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company 
under the 1940 Act. 

FILING DATE: The application on Form 
N-8F was filed on October 2, 1989, and 
was amended and restated on December 
11, 1989, February 20, 1990, and April 12, 
1990. 

HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC's 
Secretary and serving Applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 


*17 CFR 200.30-3{a}{12) (1990). 


received by the SEC by 5:30 p.m. on June 
15, 1990, and should be accompanied by 
proof of service on Applicant, in the 
form of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer's 
interest, the reason for the request, and 
the issues contested. Persons who wish 
to be notifed of a hearing may request 
notification by writing to the SEC’s 
Secretary. 

ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, 397 Downing Road, 
Riverside, Illinois 60546. 


FOR FURTHER INFORMATION CONTACT: 
Robert A. Robertson, Staff Attorney, at 
(202) 504-2283 or Stephanie M. Monaco, 
Branch Chief, at (202) 272-3030 (Division 
of Investment Management, Office of 
Investment Company Regulation). 

'ARY INFORMATION: 
Following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch or by 
contacting the SEC’s commercial copier 
at (800) 231-3282 (in Maryland (301) 258- 
4300). 
APPLICANT'S REPRESENTATIONS 

1. Applicant is an Illinois corporation 
and an investment company under the 
1940 Act. According to SEC records, on 
September 14, 1966, Applicant filed a 
registration statement on Form N-5 
under the Securities Act of 1933, and 
this registration statement was declared 
effective on October 21, 1967. 

2. Prior io Applicant's October 25, 
1979 shareholders meeting, a proxy 
statement dated September 26, 1979, 
concerning, among other things, the 
orderly liquidation of Applicant was 
distributed on or about September 26, 
1979 to all of Applicant's shareholders of 
record as of that date. Preliminary 
copies of the proxy materials were filed 
with the SEC on September 26, 1979. 

3. On October 25, 1979, Applicant's 
shareholders approved a plan (the 
“Plan”) submitted by Applicant's Board 
of Directors for the orderly liquidation of 
Applicant over a period of several years. 

4. On May 18, 1989, Applicant's Board 
of Directors, pursuant to the Plan, 
approved a final liquidating distribution 
to Applicant's shareholders on June 15, 
1989. 

5. As of June 15, 1989, there were 
outstanding 438,775 shares of 
Applicant's common stock, $1.00 par 
value. This stocks’ net asset value per 
share at that date was $0.365591, with 
an aggregate value of $160,412.19. 

6. Applicant has not within the past 
eighteen months transferred any of its 
assets to a separate trust, the 
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beneficiaries of which were or are 
shareholders of the Applicant. 

7. As of the filing of the application, 
Applicant had no outstanding debts or 
liabilities, was not a party to any 
litigation or administrative proceeding, 
had no securityholders, and was not 
engaged in, nor intends to engage in, any 
business activities other than those 
necessary for the winding up of its 
affairs. 


For the Commission, by the Division 
of Investment Management, under 
delegated authority. 


Margaret H. McFarland, 
Deputy Secretary. 


[FR Doc. 90-12210 Filed 5-24-90; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. IC-17499; 811-4599] 


Trident Income Shares, inc.; 
Application for Deregistration 


May 18, 1990. 


AGENCY: Securities and Exchange 
Commission (“SEC”). 


ACTION: Notice of application for 
deregistration under the Investment 
Company Act of 1940 (the “Act”. 


APPLICANT: Trident Income Shares, Inc. 
RELEVANT ACT SECTION: Section 8(f). 


SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 
FILING DATE: The application on Form 
N-8F was filed on May 2, 1990. 


HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC's 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on June 
13, 1990 end should be accompanied by 
proof of service on applicant, in the form 
of an affidavit or, for lawyers, a 
certificate of service. Hearing requests 
should state the nature of the writer's 
interest, the reason for the request, and 
the issues contested. Persons may 
request notification of a hearing by 
writing to the SEC's Secretary. 


aporesses: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, One Battery Park Plaza, New 
York, NY 10004. 


FOR FURTHER INFORMATION CONTACT: 
Nicholas D. Thomas, Staff Attorney, at 
(202) 504-2263, or Jeremy N. Rubenstein. 
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Branch Chief; at (202) 272-3023 (Division 
of Investment Management, Office of 
Investment Company Regulation). 


SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application is 
available for a fee at the SEC's Public 
Reference Branch or by contacting the 
SEC's commercial copier at (800) 231- 
3262 (in Maryland (301) 258-4300). 
APPLICANT'S REPRESENTATIONS: 

1. Applicant was organized as a 
Maryland corporation and is an open- 
ended diversified management 
investment company registered under 
the Act. On March 3, 1986, applicant 
filed a notification of registration on 
Form N-5 pursuant to section 8{a) of the 
Act. On May 26, 1986, applicant filed a 
registration statement pursuant to 
section 8{b) of the Act on Form N-1A. 
Applicant never filed a registration 
statement under the Securities Act of 
1933, nor did it make a public offering of 
its securities. 

2. At a meeting held on January 11, 
1990, applicant's board of directors 
adopted a plan of liquidation and 
dissolution. On April 5, 1990, applicant's 
shareholders unanimously approved the 
plan. Accordingly, on April 27, 1990, 
applicant distributed to its stockholders 
$9.42 in cash per share by check or wire 
transfer, which amount was the net 
asset value of applicant's shares. 
Applicant was dissolved on April 30, 
1990 pursuant to applicable state law. 
Thee incurred in connection 
with the liquidation and dissolution 
were borne by applicant. 

4. As of the date of the application, 
applicant had no shareholders, assets, 
or liabilities. Applicant is not a party to 
any litigation or administrative 
proceeding. Applicant is not presently 
engaged in, nor does it propose to 
engage in, any business activities other 
than those necessary for the winding up 
of its affairs. 

For the Commission, by the Division 
of Investment Management, under 
delegated authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-12162 Filed 5-24-90; 8:45 am] 
BILLING CODE 8010-01-m 


DEPARTMENT OF STATE 
[Public Notice 1214] 


The Department of State announces 
that the Advisory Committee on 


International Communications and 
Information Policy will hold an open 
meeting on May 30, 1990 (depending on 
the availability of a Soviet, presidential 
summit, official), from 9:30 a.m. to 11 
p.m. in Room 1207, Department of State, 
2201 C Street, NW., Washington, DC. 

The Advisory Committee deals with 
issues of international communications 
and information policy, especially as the 
issues involve users of information and 
communications services, providers of 
such services, technology research and 
development, foreign industrial and 
regulatory policy, and the activities of 
international organizations with regard 
to the development of communications 
and information policy. 

This meeting will deal specifically 
with liberalization of the Soviet 
economy, especially policies and 


’ prospects in regard to modernization 


and development of telecommunications 
and broadcasting in the Soviet Union. 
Members of the general public may 
attend the meeting and join in the 
discussion, subject to the instructions of 
the Chairman. Admittance of public 
members will be limited to the seating 
available. In that regard, entrance to the 
Department of State building is 
controlled and individual building 
passes are required for each attendee. 
Arrangements must be made in advance 
of the meeting. Prior to the meeting, 
persons who plan to attend should so 
advise Mr. Bohdan Bulawka, 
Department of State, Washington, DC; 
telephone 647-5791. All attendees must 
use the C Street entrance to the building. 
Dated: May 16, 1990. 
Bohdan Bulawka, 
Executive Director, Advisory Committee on 
International Communications & Information 
Policy. 
[FR Doc. 12097 Filed 5-24-90; 8:45 am] 
BILLING CODE 4710-07-™ 


[Public Notice 1211] 


‘Study Group 2 of the U.S. Organization 


for the international Radio 
Consultative Committee (CCIR); 
Meeting 


The Department of State announces 
that Study Group 2 of the U.S. 
Organization for the International Radio 
Consultative Committee (CCIR) will 
meet June 7, 1990 at NASA 
Headquarters, 600 Independence 
Avenue SW., Washington, DC in room 
521] commencing at 10 a.m. 

Study Group 2 deals with matters 
relating primarily to the space 
operations and research services and 


radioastronomy. The purpose of the 
meeting is to continue U.S. preparations 
for participation in newly 
international working parties and 
particularly for the 1992 World 
Administrative Radio Conference. 
Members of the general public may 
attend the meeting and join in the 
discussions subject to instructions of the 
Chairman. Request for further 
information should be directed to Mr. 
John Postelle, ARC Professional 
Services Group, Herndon, Virginia 
22070, phone (703) 834-5607. 
Dated: May 10, 1990. 
Warren G. Richards, 
Chairman, U.S. CCIR National Committee. 
[FR Doc. 90-12153 Filed 5-24-90; 8:45 am] 
BILLING CODE 4710-07-« 


iPublic Notice 1212] 


National Committee of the U.S. 
Organization for the international 
Radio Consultative Committee; 
Meeting 


The Department of State announces 
that the National Committee of the U.S. 
Organization for the International Radio 
Consultative Committee (CCIR) will 
meet at 9:30 a.m., June 27, 1990 in room 
1105, Department of State, 2201 C Street. 
NW, Washington, DC. 

The United States Organization, and 
in particular the National Committee as 
its steering body, assists and advises the 
Department on matters concerning 
international CCIR activities. The 
purpose of the meeting is to: (a) Review 
results of the Plenary Assembly held 
May 21-June 1, 1990, in Dusseldorf; (b) 
consider the need for changes in the 
national orgnaization; and (c) discuss 
the work program for the upcoming 
study cycle. 

Members of the public may attend 
and join in discussions subject to 
instructions of the Chairman and to 
available seating. Participants must 
indicate their desire to attend in 
advance by contacing the office of 
Warren Richards, Department of State, 
Washington, DC; phone (202) 647-2593, 
telefax (202) 647-0158, to pre-register. 
Entrance to the building is controlled 
and attendees must use the main 
entrance at 22nd and C Streets. 


Dated: May 11, 1990. 
Warren G. Richards, 
Chairman, U.S. CCIR National Committee. 
|FR Doc. 90-12154 Filed 5-24-90; 8:45 am] 
BILLING CODE 4710-07-44 





DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Proposed Advisory Circular 120-XX on 
Crew Qualification and Pilot Training 
Requirements 

AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of Availability of 
Proposed Advisory Circular (AC) 120- 
XX, and request for comments. 


SUMMARY: This notice announces the 


availability of and requests comments 
on a proposed AC pertaining to crew 
qualification and pilot training 
requirements for transport category 
aircraft operated under part 121 of the 
Federal Aviation Regulations. This 
notice is necessary to give all interested 
persons an opportunity to present their 
views on the proposed AC. 

DATES: Comments must be received on 
or before July 9, 1990. 

ADDRESSES: Send all comments on the 
proposed AC to: Federal Aviation 
Administration, Attention: Aircraft 
Evaluation Group Standards Staff, 
ANM-271, Northwest Mountain Region, 
17900 Pacific Highway South, C-68966, 
Seattle, WA 98168. Comments may be 
inspected at the above address between 
7:30 a.m. and 4 p.m. weekdays, except 
Federal holidays. 

FOR FURTHER iNFORMATION CONTACT: 
Judy M. Golder, ANM-271, at the 
address above, telephone (206) 431-2273. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


_  Acopy of the draft AC may be 

obtained by contacting the person 
named above under “FOR FURTHER 
INFORMATION CONTACT.” Interested 
persons are invited to comment on the 
proposed AC by submitting such written 
data, views, or arguments as they may 
desire. Commenters should identify AC 
120-XX and submit comments, in 
duplicate, to the address specified 
above. All communications received on 
or before the closing date for comments 
will be considered by the Flight 
Standards Division Aircraft Evaluation 
Group Standards Staff before issuing the 
final AC. 


Background 


The proposed AC sets forth 
acceptable means of compliance with 
Federal Aviation Regulations (FAR) 
regarding qualification and type rating 
of flightcrew members operating under 
part 121 of the FAR. The AC describes 
necessary revisions and enhancements 
to the crew qualification process to 
address uniform, systematic, timely, and 


comprehensive application of pertinent 
FAR in a changing and increasingly 
complex air carrier operating 
environment. The guidance also 
provides a common method for industry 
and FAA to describe, evaluate, and 
approve particular programs. 

Issued in Washington, DC, on May 17, 1990. 
D.C. Beaudette, 
Director, Flight Standards Service. 
[FR Doc. 90-12216 Filed 5-24-90; 8:45 am] 
BILLING CODE 4910-13-m 
aE 


DEPARTMENT OF THE TREASURY 


Public information Collection 
Requirements Submitted to OMB for 
Review 


May 18, 1990. 

The Department of Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Internal Revenue Service 


OMB Number: New. 

Form Number: None. 

Type of Review: New collection. 

Title: Customer Satisfaction Focus 
Group Interviews. 

Description: These focus groups are 
being conducted to help the Service 
fulfill its responsibilities under OMB 
Circular A-132. The data collected will 
be used to evaluate the performance of 
IRS Service centers during the 1989 filing 
season and to initiate recommendations 
for changes and improvments. 

Respondents: Individuals or 
households, Small businesses or 
organizations 

Estimated Number of Responses: 
1,000. 

Estimated Burden Hours Per 
Respondent: 

Telephone Interviews: 5 minutes. 

Focus Group Sessions: 3 hours. 

Frequency of Response: One-time 
Focus Groups. 

Estimated Total Reporting Burden: 
443 hours. 

Clearance Officer: Garrick Shear (202) 
535-4297, Internal Revenue Service, 
Room 5571, 1111 Constitution Avenue, 
NW., Washington, DC 20224. 
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OMB Reviewer: Milo Sunderhauf, 
(202) 395-6880, Office of Management 
and Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports, Management Officer. 
[FR Doc. 90-12157 Filed 5-24-90; 8:45 am} 
BILLING CODE 4830-01-M 


Public information Collection 
Requirements Submitted to OMB for 
Review 


May 18, 1990. 

The Department of Treasury has 
submitted the folloiwng public 
information collection requirement(s) to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling the Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, Room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220. 


Internal Revenue Service 


OMB Number: 1545-0028. 

Form Number: IRS Forms 940 and 
940PR. 

Type of Review: Extension. 

Title: Employer's Annual Federal 
Unemployment (FUTA) Tax Return 
(940); Planilla Para La Declaracion 
Anual Del Patron—La Contribucion 
Federal Par El Desempleo (FUTA) 
(940PR). 

Description: Internal Revenue Code 
section 3301 imposes a tax on employers 
based on the first $7,000 of taxable 
annual wages paid to each employee. 
IRS uses the information reported on 
Forms 940 and 940PR (Puerto Rico) to 
ensure that employers have reported 
and figured the correct FUTA wages and 
tax. 

Respondents: Individuals or 
households, Farms, Busineses or other 
for-profit, Small businesses or 
organizations. 

Estimated Number of Responses/ 
Recordkeepers: 724,046. 

Estimated Burden Hours Per 
Respondent/Recordkeeper: 
Recordkeeping—14 hrs., 7 min. 
Learning about the law or the form— 
18 min. 
Preparing and sending the form to 
IRS—32 min. 

Frequency of Response: Annually. 

Estimated Total Reporting/ 
Recordkeeping Burden: 10,824,488. 
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OMB Number: 1545-0190. 

Form Number: IRS Form 4876-A. 

Type of Review: Revision. 

Title: Election To Be Treated as an 
Interest Charge DISC. 

Description: A domestic corporation 
and its shareholders must elect to be an 
interest change domestic international 
sales corporation (IC-DISC). Form 4876- 
A is used to make the election. IRS uses 
the information to determine if the 
corporation qualifies to be an IC-DISC. 

Respondents: Businesses or other for- 
profit. 

Estimated Number of Responses/ 
Recordkeepers: 1,000. 

Estimated Burden Hours Per 
Respondent/Recordkeeper: 

Recordkeeping—4 hrs., 4 min. 

Learning about the law or the form—1 

hr., 5 min. 

Preparing and sending the form to 

IRS—1 hr., 13 min. 

Frequency of Response: One-time 
election. 

Estimated Total Reporting/ 
Recordkeeping Burden: 6,360 hours. 

OMB Number: 1545-0748. 

Form Number: IRS Form 2678. 

Type of Review: Extension. 

Title: Employer Appointment of Agent 

Description: 26 U.S.C. 3504 authorizes 
an employer to designate a fiduciary, 
agent, etc., to perform the same acts as 
required of employers. 

Respondents: Farms, Businesses or 
other for-profit, Federal agencies or 
employees, Non-profit institutions, Small 
businesses or organizations. 

Estimated Number of Responses: 
93,356. 

Estimated Burden Hours Per 
Respondent: 30 minutes. 

Frequency of Response: Other (as 
necessary). 

Estimated Total Reporting Burden: 
46,678 hours. , 

OMB Number: 1545-1126. 

Form Number: None. 

Type of Review: Extension. 

Title: Treaty-Based Return Positions. 

Description: Section 301.6114 sets 
forth the reporting requirement under 
Code section 6114. Persons or entities 
subject to this reporting requirement 
must make the required disclosure on a 
statement attached to their return, in the 
manner set forth, or be subject to a 
penalty. 

Respondents: Individuals or 
households, Businesses or other for- 
profit. 

Estimated Number of Responses: 
5,000. 

Estimated Burden Hours Per 
Respondent: 1 hour. 

Frequency of Response: Annually. 

Estimated Total Reporting Burden: 
5,00u hours. 


Clearance Officer: Garrick Shear, 
(202) 535-4297, Internal Revenue 
Service, Room 5571, 1111 Constitution 
Avenue, NW., Washington, DC 20224. 

OMB Reviewer: Milo Sunderhauf, 
(202) 395-6880, Office of Management 
and Budget, Room 3001, New Executive 
Office Building, Washington, DC 20503. 
Lois K. Holland, 

Departmental Reports Management Officer. 
{FR Doc. 90-12158 Filed 5-24-90; 8:45 am] 
BILLING CODE 4830-01-41 


Office of Thrift Supervision 
[No. 90-890) 


Capital Forbearances 


May 18, 1990. 

AGENCY: Office of Thrift Supervision, 
Treasury. 

ACTION: Notice. 


summary: The public is advised that the 


Office of Thrift Supervision has 
submitted a request for a revision of an 
information collection entitled “Capital 
Forbearances,” to the Office of 
Management and Budget for approval in 
accordance with the Paperwork 
Reduction Act (44 U.S.C. chapter 35). 

The information collected will enable 
the Office of Thrift Supervision to 
monitor capital forbearances it has 
granted. We estimate it will take 
approximately 40 hours per respondent 
per year to complete the information 
collection. 

DATES: Comments on the information 
collection request are welcome and 
should be received on or before June 4, 
1990. 

ADDRESSES: Comments regarding the 
paperwork-burden aspects of the 
request should be directed to: Office of 
Management and Budget, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503, Attention: Desk 
Officer for the Office of Thrift 
Supervision. 

The Office of Thrift Supervision 
would appreciate commenters sending 
copies of their comments to the 
information contact provided below. 

Request for copies of the proposed 
information collection requests and 
supporting documentation are 
obtainable at the Office of Thrift 
Supervision address given below: 
Director, Information Services. Division, 
Communications Services, Office of 
Thrift Supervision, 1700 G Street, NW., 
Washington, DC 20552, Phone: 202-416- 
2751. 

FOR FURTHER INFORMATION CONTACT: 
Mary J. Hoyle, Regulations & Legislation 
Division, Office of Chief Counsel, (202) 


21671 


906-7135, Office of Thrift Supervision, 
1700 G Street, NW., Washington, DC 
20552. 

By The Office of Thrift Supervision. 
Timothy Ryan, 
Director. 
[FR Doc. 90-12173 Filed 5-24-90; 8:45 am] 
BILLING CODE 6720-01-M 


[OTS No. 2648; AC-24] 


Central Federal Savings and Loan 
Association; Ripon, WI, Final Action 
Approval of Conversion Application 


May 15, 1990. 

Notice is hereby given that on May 10, 
1990, the designee of the Chief Counsel, 
Office of Thrift Supervision, acting 
pursuant to the authority delegated to 
him, approved the application of Central 
Federal Savings and Loan Association, 
Ripon, Wisconsin, for permission to 
convert to the stock form of 
organization. Copies of the application 
are available for inspection at the 
secretariat, Office of Thrift Supervision, 
1700 G Street, NW., Washington, DC 
20552, and District Director, Office of 
Thrift Supervision, Chicago District 
Office, 111 East Wacker Drive, suite 800, 
Chicago, Illinois 60601-4360. 


By the Office of Thrift Supervision. 


Nadine Y. Washington, 

Executive Secretary. 

[FR Doc. 90-12171 Filed 5-24-90; 8:45 am] 
BILLING CODE 672-01-M 


[OTS No. 0276; AC-23] 


May 15, 1990. 

Notice is hereby given that on May 11, 
1990, the designee of the Chief Counsel, 
acting pursuant to the authority 
delegated to him, approved the 
application of Hopkins Savings and 
Loan Association, Wauwatosa, ~ 
Wisconsin, for permission to convert to 
the stock form of organization. Copies of 
the application are available for 
inspection at the Secretariat, Office of 
Thrift Supervision, 1700 G Street, NW.., 
Washington, DC 20552 and Disirict 
Director, Office of Thrift Supervision, 
Chicago District Office, 111 East Wacker 
Drive, Suite 800, Chicago, Illinois 60601- 
4360. 





By the Office of Thrift Supervision. 
Nadine Y. Weshington, 
Executive Secretary. 
|FR Doc. 90-12172 Filed $-24-90; 6:45 am] 
BILLING CODE 6720-01-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


Advisory Committee on Cemeteries 
and Memorials; Meeting 


The Department of Veterans Affairs 
gives notice that a meeting of the 
Secretary's Advisory Committee on 
Cemeteries and Memorials, authorized 
by 38 U.S.C. 1001, will be held at the 
Department of Veterans Affairs, Room 
1010, 810 Vermont Avenue NW., 
Washington, DC 20420 on June 20, 1990 
and at Quantico National Cemetery, 
Administration Building, Triangle, 
Virginia 22172 on June 21, 1990. 


Both sessions will begin at 9 a.m. to 
conduct routine business. The meeting 
will be open to the public up to the 
seating capacity which is about twenty 
persons. Those wishing to attend should 
contact Mr. Sydney Farrar, Staff 
Assistant, National Cemetery System, 
(phone 202-233-7980) no later than 12 
noon, EST June 14, 1990. 

Agenda items will include: (1) 
Discussion of the overall operation of 
the National Cemetery System; {2} 
Volunteer initiatives; (3) Educational 
programs; (4) World War Hi and 
Eisenhower Centennial Celebrations. 

Any interested person may attend, 
appear before, or file a statement with 
the Committee. Individuals wishing to 
appear before the Committee should 
indicate this in a letter to the Director, 
National Cemetery System (40) at 810 
Vermont Avenue NW., Washington, DC 
20420. In any such letters, the writers 
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must fully identify themselves and state 
the organization, association or person 
they represent. To the extent 
practicable, letters should indicate the 
subject matter they want to discuss. 
Oral presentations should be limited to 
10 minutes in duration. Those wishing to 
file written statements to be submitted 
to the Committee must also mail, or 
otherwise deliver them to the Director, 
National Cemetery System. Letters and 
written statements as discussed must be 
mailed or delivered in time to reach the 
Director, National Cemetery System by 
12 noon EST June 14, 1990. Oral 
statements will be heard only between 
1:30 p.m. and 2 p.m. 

Dated: May 18, 1990. 

By direction of the Secretary: 
Sylvia Chavez Long, 
Committee Management Officer. 
|FR Doc. 90-12147 Filed 5-24-90; 8:45 amj 
BILLING CODE 8320-01-m 





Sunshine Act Meetings 


Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


TIME AND DATE: 10:00 a.m., Wednesday, 
May 30, 1990. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, D.C. 20551. 


STATuS: Open. 
Summary Agenda 


Because of its routine nature, no 
substantive discussion of the following 
item is anticipated. This matter will be 
voted on without discussion unless a 
member of the Board requests that the 
item be moved to the discussion agenda. 


1. Publication for comment of proposed 
amendments to Regulation H (Membership of 
State Banking Institutions in the Federal 
Reserve System) to clarify and simplify the 
calculation of dividend paying capacity. 


Discussion Agenda 


2. Publication for comment of proposed 
amendments to Subpart B of Regulation J 
(Collection of Checks and Other Items and 
Transfers of Funds) to conform with Article 
4A of the Uniform Commercial Code 
regarding funds transfers. 

3. Any items carried foward from a 
previously announced meeting. 

Note: This meeting will be recorded for the 
benefit of those unable to attend. Cassettes 
will be available for listening in the Board's 
Freedom of Information Office, and copies 
may be ordered for $5 per cassette by calling 
(202) 452-3684 or by writing to: “reedom of 
Information Office, Board of Governors of the 
Federal Reserve System, Washington, DC 
20551. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 


Dated: May 23, 1990. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
[FR Doc. 90-1231 Filed 5-23-90; 11:38 am] 
BILLING CODE 6210-01-M 


TIME AND DATE: Approximately 10:30 
a.m., Wednesday, May 30, 1999, 
following a recess at the conclusion of 
the open meeting. 


PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW. Washington, D.C. 20551. 

status: Closed ; 

MATTERS TO BE CONSIDERED: 

1. Proposals regarding a Federal Reserve 
Bank's building requirements. 

2. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

3. Any items cartied forward from a 
previously announced meeting. 


CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 


Dated: May 23, 1990. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
{FR Doc. 90-12312 Filed 5-23-90; 11:38 am] 
BILLING CODE 6210-01-™ 


LEGAL SERVICES CORPORATION 
Presidential Search Committee; Notice 
TIME AND DATE: A meeting of the 
Presidential Search Committee will be 
held on June 4, 1990. The meeting will 
commence at 5:00 p.m. (EDT). 

PLACE: Conference call originating from 
the Legal Services Corporation, 400 
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Friday, May 25, 1990 


Virginia Ave., SW.,,Washington, DC 
20024. 

STATUS OF MEETING: The meeting has 
been closed subject to the recorded vote 
of a majority of the Board of Directors to 
discuss matters related to Presidential 
Search as authorized under The 
Government in the Sunshine Act [5 
U.S.C. 552b{c)(2), (6), and (9)(B) and 45 
CFR 1622.5 (a), (e), and (g)]. 

MATTERS TO BE CONSIDERED: 

1. Matters Related to Presidential Search. 

(a) Review of Resumes and Presidential 
Questionnaires, and Such Other Matters 
Relating to the Presidential Search as 
May Come Before the Committee. 


CONTACT PERSON FOR MORE 

INFORMATION: Maureen R. Bozell, 

Executive Office, (202) 863-1839. 
Date Issued: May 23, 1990. 

Maureen R. Bozell, 

Corporation Secretary. 

{FR Doc. 90-12385 Filed 5-23-90; 3:42 pm] 

BILLING CODE 7050-01-M 


NATIONAL CREDIT UNION 
ADMINISTRATION 

Notice of Meeting 

TIME AND DATE: 9:30 a.m., Wednesday, 
May 30, 1990. 

PLACE: Filene Board Room, 7th Floor, 
1776 G Street, NW., Washington, DC 
20456. 

STATus : Closed. 

MATTERS TO BE CONSIDERED: 

1. Administrative Action under Section 206 
of the Federal Credit Union Act. Closed 
pursuant to exemptions (8), (9){A){ii). and 
(9){B). 

2. Personnel Actions. Closed pursuant to 
exemptions (2) and (6). 

FOR MORE INFORMATION CONTACT: Becky 
Baker, Secretary of the Board, 
Telephone (202) 682-9600. 

Becky Baker, 

Secretary of the Board. 

[FR Doc. 90-12325 Filed 5-23-90; 12:20 pm| 
BILLING CODE 7535-01-M 
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Corrections 


DEPARTMENT OF AGRICULTURE 


Animai and Plant Health Inspection 
Service 


7 CFR Part 301 
[Docket No. 90-050] 


Mediterranean Fruit Fly; Addition to 
the Quarantined Areas 


Correction 


In rule document 90-10808 beginning 
on page 19241 in the issue of 
Wednesday, May 9, 1990, make the 
following correction: 

§ 301.78-3 [Corrected] 


On page 19242, in § 301.78-3{c), in the 
third column, in the 25th line, 
“northeasterly” should read 
“northwesterly”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF DEFENSE 
48 CFR Part 237 


Correction 

In proposed rule document 90-11115 
beginning on page 19967 in the issue of 
Monday, May 14, 1990, make the 
following correction: 
237.270 [Corrected] 


On page 19968, in the second column, 
in section 237.270(b)(2)({i), in the third 
line. “officers” should read “offers”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. ER90-346-000 et al.] 


Tampa Electric Co. et al; Electric Rate, 
Small Power Production, and 
interlocking Directorate Filings 


Correction 


In notice document 90-11437 beginning 
on page 20514, in the issue of Thursday, 
May 17, 1990, make the following 
corrections: 


1. On page 20514, in the second 
column, under 1. Tampa Electric Co., the 
docket line, should read “{Docket No. 
ER90-346-000]". 

2. On the same page, in the third 
column, under 2. Southern California 
Edison Co., the docket line, should read 
“(Docket No. ER76-205-007]”. 


BILLING CODE 1505-01-D 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 74 
[Docket No. 89C-0304] 


Listing of Color Additives for Coloring 
Sutures: [ Phthalocyaninato(2-)] 
Copper 


Correction 


In rule document 90-10911 beginning 
on page 19618, in the issue of Thursday, 
May 10, 1990, make the following 
correction: - 


On page 19618, in the third column, 
under DATES:, in the first line, “May 11, 
1990”, should read “June 12, 1990”. 


BILLING CODE 1505-01-D 
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DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
43 CFR Public Land Order 6782 


[MT-930-00-4214-10; SDM 76798] 


Withdrawal of National Forest System 
Lands Near Jewel Cave National 
Monument; South Dakota 


Correction 

In rule document 90-11813 appearing 
on page 20766 in the issue of Friday, 
May 18, 1990, in the heading, the CFR 
citation should read as set forth above. 
BILLING CODE 1505-01-D 


NATIONAL CAPITAL PLANNING 
COMMISSION 


Memorandum of Understanding With 
James T. Lewis Enterprises, Ltd. 


Correction 


In notice document 90-9035 beginning 
on page 14498 in the issue of 
Wednesday, April 18, 1990, make the 
following correction: 

1. On page 14498, in the second 
column, in paragraph 10.A.{1)(d), in the 
third line, “generally” was misspelled. 

2. On the same page, in the third 
column, paragraph 10.A{2}{b), should 
read: 

(b) The total combined area of 
penthouses (freestanding and 
incorporated within architectural 
features) and any architectural features 
shall not exceed 35% of the gross roof - 
area of each building; 


BILLING CODE 1505-01-D 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


[Docket No. 90-NM-54-AD; Amdt. 39-6599] 


Airworthiness Directives; Cessna 
Citation Model 550, 551, and $550 
Series Airplanes, Equipped With 
Supplemental Type Certificate (STC) 
SA2698SW Freon Air Conditioners 


Correction 


In rule document 90-11009 beginning 
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on page 19722, in the issue of Friday, 
May 11, 1990, make the following 
correction: 

§ 39.13 [Corrected] 


On page 19723, in the third column, 
under Cessna Citation:, in the third line, 


“STC AS2698SW” should read “STC 
SA2698SW”. 


BILLING CODE 1505-01-D 
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OFFICE OF MANAGEMENT AND 
BUDGET 


Governmentwide implementation of 
the Drug-Free Workplace Act of 1988 


AGENCY: Office of Management and 
Budget. 
ACTION: Notice. 


SUMMARY: This Notice provides 
information, in the form of nonbinding 
questions and answers, to assist the 
public in meeting the requirements of 
the Drug-Free Workplace Act of 1988. 
The Office of Management and Budget 
(OMB) coordinated regulatory 
development with over 30 Federal 
agencies to ensure uniform, 
governmentwide implementation of this 
Act. As a consequence, OMB is offering 
this governmentwide non-regulatory 
guidance. 

Part of the omnibus drug legislation 
enacted November 18, 1988 is the Drug- 
Free Workplace Act of 1988 (Pub. L. 100- 
690, title V, subtitle D). This statute 
requires contractors and grantees of 
Federal agencies to certify that they will 
provide drug-free workplaces. Making 
the required certification is a 
precondition of receiving a contract or 
grant from a Federal agency after March 
18, 1989. 

Regulatory requirements pertaining to 
contractors are detailed in a final rule 
appearing in today’s Federal Register 
This rule amends the Federal 
Acquisition Regulation (FAR). 
Regulatory requirements pertaining to 
grantees are detailed in a final common 
rule also appearing in today’s Federal 
Register. The preamble to the grantee 
common rule answers questions 
pertaining to grants or to contracts-and- 
grants, but does not address questions 
pertaining only to contracts. 

FOR FURTHER INFORMATION CONTACT: . 
For grants, contact Barbara F. Kahlow, 
Financial Management Division, OMB, 
(telephone 202-395-3053). For contracts, 
contact Robert Neal, Office of Federal 
Procurement Policy, OMB, (telephone 
202-395-6810). 

SUPPLEMENTARY INFORMATION: 


Response to Questions 


See the common preamble to the 
grantee final common rule for detailed 
response to most questions on 
requirements on contractors and 
grantees. 

1. Question—What is a minimum set 
of components for an employer program 
to meet the requirements of the Drug- 
Free Workplace Act? 

Answer—Each employer must meet 
the specific requirements of the Act with 
a good faith effort, including having a 


policy statement and a drug awareness 
program. Neither the law nor the final 
rules require employers to establish an 
Employee Assistance Program (EAP), to 
conduct any drug testing, or to 
incorporate any particular component in 
an employer's program. 

2. Question—What are examples of 
other possible components of an 
employer drug-free workplace program 
for contractors and grantees? 

Answer—Here is a partial list of other 
possible components of an employer 
program. The list is provided for 
information only; there is no intention 
for the Federal Government to require 
any particular component. 


Employee Education 


¢ Conduct education/outreach of 
employees/ families via: 
—Discussion groups on drug abuse/ 
company policy 
—Videotapes/pamphlets on drugs in 
workplace 
—Brown bag lunch discussions 
—Communication of available employee 
assistance 
—Communication of available health 
benefits for drug/alcohol treatment 


Employee Assistance 


¢ Establish an EAP 

¢ Identify treatment resources 

¢ Assemble resource file on providers 
of assistance 

© Provide problem assessments 

¢ Provide confidential counselling 

¢ Provide referral to counselling and/ 
or treatment 

¢ Provide crisis intervention 

¢ Establish hot-line 

¢ Provide family support services 

¢ Conduct followup during and after 
treatment 

© Conduct evaluation of job 
performance pre- and post-program 
contact 

¢ Review insurance coverage (to 
include outpatient as well as inpatient 
treatment) 

© Institute mechanism to review 
employee complaints 
Supervisory Training 

¢ Conduct management/supervisory/ 
union training on: 
—Drug Abuse education 
—Signs and symptoms of drug use 
—Company policy on drug use 
—Employee assistance resources 
—How to deal with an employee 

suspected of drug use . 
—How and when to take disciplinary 

action 


Drug Detection 


¢ Institute a program of drug testing 
of: 
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—All employees—testing of applicants 
or pre-employment; testing of 
employees based on reasonable 
suspicion, post accident, during and 
after counselling and/or rehabilitation 

—Employees in health and safety or 
national security sensitive positions— 
random unannounced testing 


* Increase security 


3. Question—What are examples of 
some model drug-free workplace 
programs? 

Answer—Both the Department of 
Health and Human Services’ National 
Institute on Drug Abuse (NIDA) and the 
U.S. Chamber of Commerce have 
identified several model programs. For 
further information on these or other 
models or on programs to combat drug 
abuse in the workplace, call the NIDA 
toll-free employer help-line on: 800-843— 
4971. NIDA also has a clearinghouse for 
general information on controlling 
alcohol and drug abuse. That number is 
301-468-2600. The address of the 
National Clearinghouse for Alcohol and 
Drug Information is Box 2345, Rockville, 
MD 20852. Currently, the Federal 
Government does not have an example 
of a model program for a small 
employer. 

Examples include the following: 

A large chemical company—EAP 
contracted out, including: seminars, 
assessment, short-term counselling and 
referral, supervisory training, and 
followup monitoring; some local sites 
have drug testing for cause, post 
accident, and for safety-critical jobs. 

A large automotive manufacturing 
company—EAP contracted out, 
including: crisis intervention and 
treatment for employees and immediate 
family, counselling, referral to 
counselors/therapists or inpatient/ 
outpatient treatment; hotline; 
considering drug testing. 

A major contractor—EAP for 
employees and their dependents, 
including: education, counselling, 
assessment, referral; hotline; 
management/supervisory training; 
alcohol/drug testing of applicants; 
alcohol/drug testing of employees based 
on reasonable suspicion or for cause; 
preventive alcohol/drug testing of 
corporate officers, employees in safety- 
sensitive or security-sensitive positions; 
inspections; trained dogs. 

A mid-sized electrical company—EAP 
including counselling and management/ 
supervisory training, drug testing of 
applicants and of employees for cause. 

4. Question—Is the retail purchase of 
utility services by the Federal 
Government covered by the FAR and, 
therefore, subject to the Act? 
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Answer—Yes. Federal purchases of 
utility services are covered under 
subpart 8.3 of the FAR. 

5. Question—is an order issued 
pursuant to a basic ordering agreement 
covered by the FAR and, therefore, 
subject to the Act? 

Answer—Yes. Basic ordering 
agreemenis are covered under subpart 
16.7 of the FAR. Orders exceeding 
$25,000 issued under basic ordering 
agreements are subject to the Act. 

6. Question—What are examples of 
Federal contracts that are not 


7. Question—Are 
with the Federal Government covered 
by the FAR? 

Answer—No. These types of contracts 
are not covered under the FAR. 

8. Question—Are contracts to buy 
timber from the Federal Government 
covered by the FAR? 

Answer—No. These types of contracts 
are not covered by the FAR. 

9. Question—Are FSLIC and FDIC 
contracts for deposit insurance covered 
by the FAR? 

Answer—No. These types of contracts 
are not covered by the FAR. 

10. Question—Does selling U.S. 
savings bonds or acting as a depository 
for the Department of the Treasury 
constitute a procurement contract? 

Answer—No. 


11. Question—Is the receipt of funds 
by an individual pursuant to an imprest 
fund transaction covered by the FAR? 

Answer—Yes; however, the Act is not 
applicable because imprest fund 
transactions do not exceed the $25,000 
threshold. 

12. Question—Is an order issued 
against a requirements contract or an 
indefinite quantity contract covered by 
the Drug-Free Workplace Act when the 
order is reasonably expected to exceed 
$25,000? 

Answer—Yes. 

13. Question—If a single firm has 
several contracts that when added 
together total $25,000 or more, is the firm 
subject to the Act? 

Answer—No. A firm would be subject 
to the Act only if the value of a single 
contract is $25,000 or more. 

14. Question—Does the FAR, which is 
issued jointly by three agencies (the 
Department of Defense, the General 
Services Administration, and the 
National Aeronautics and Space 
Administration), apply to contract 
awards by other executive agencies? 

Answer—Yes. 

15. Question—Do Drug-Free 
Workplace Act requirements apply to 
subcontracts? 

Answer—No. 

16. Question—Under the Act, can an 
agency impose any additional 
requirements, beyond those in the 
common rule, on grantees? 

Answer—No. Both the January 31, 
1989, grantee interim final common rule 
and the grantee final common rule 
indicate that the grantee common rule is 
the sole authority for implementing the 
Act and that no separate agency 
guidance is authorized under the Act. 
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17. Question—What is section 5301 of 
the omnibus drug legislation and how 
will it be implemented? 

Answer—Section 5301 of the Anti- 
Drug Abuse Act of 1988, Pub. L. 100-690, 
102 Stat. 4310 (codified at 21 U.S.C. 
section 853a) is another. separate pait of 
the omnibus drug legislation that 
included the Drug-Free Workplace Act 
of 1988. Section 5301 deals with denial 
of certain Federal benefits for persons 
convicted of drug offenses. Denial 
decisions are made by Federal and State 
judges. The Department of Justice will 
be directing implementation. Questions 
should be addressed to: Director, Drug 
Offense/Denial of Federal Benefits 
Project, Office of Justice Programs, 
Department of Justice, 633 Indiana 
Avenue, NW., Washington, DC 20531; 
telephone: 202-307-0630. 

18. Question—How will the Drug-Free 
Workplace Act be enforced? 

Answer—Under the Act, certifications 
are required from contractors and 
grantees. Also, as part of normal Federal 
contract and grant administration, 
compliance will be checked. 
Additionally, as part of normal Federal 
auditing, compliarce will be checked. 
And, lastly, as part of grantees’ Single 
Audits, compliance checking will be 
required. OMB's compliance 
supplements for State and local 
governments and for other entities will 
include a requirement for such 
compliance checking. 

Dated: May 20, 1990. 

Frank Hodsoll, 

Executive Associate Director. 

[FR Doc. 90-12186 Filed 5-24-90; 8:45 am] 
BILLING CODE 3110-01-m 
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Department of Agriculture 

7 CFR PART 3017 
Department of Energy 

10 CFR PART 1036 

Small Business Administration 
13 CFR PART 145 

National Aeronautics and Space 


14 CFR PART 1265 
Department of Commerce 
15 CFR PART 26 
Department of State 

22 CFR PART 137 


International Development 
Cooperation Agency 


Agency for international Development 
22 CFR PART 208 

Peace Corps 

22 CFR PART 310 

United States Information Agency 

22 CFR PART 513 

Inter-American Foundation 

22 CFR PART 1006 

African Development Foundation 

22 CFR PART 1508 


Department of Housing and Urban 
Development 


24 CFR PART 24 
Department of Justice 
28 CFR PART 67 
Department of Labor 
29 CFR PART 98 


Federal Mediation and Conciliation 
Service 


29 CFR PART 1471 


Department of the Treasury 
31 CFR PART 19 


National Archives and Records 
Administration 


36 CFR PART 1209 
Department of Veterans Affairs 
38 CFR PART 44 

Environmental Protection Agency 
40 CFR PART 32 

General Services Administration 
41 CFR PART 105-68 
Department of the Interior 


43 CFR PART 12 


Federal Emergency Management 
Agency 


44 CPR PART 17 


Department of Health and Human 
Services 


45 CFR PART 76 


National Science Foundation 
45 CFR PART 620 


National Foundation on the Arts and 
the Humanities 

National Endowment for the Arts 
45 CFR PART 1154 

National Endowment for the 
Humanities 

45 CFR PART 1169 


institute of Museum Services 
45 CFR PART 1185 


ACTION 
45 CFR PART 1229 


Commission on the Bicentennial of the 
United States Constitution 


45 CFR PART 2016 


Department of Transportation 
49 CFR PART 29 


Government-Wide Requirements for 
Drug-Free Workplace (Grants) 


AGENCIES: Department of Agriculture, 
Department of Commerce, Department 
of Defense, Department of Education, 
Department of Energy, Department of 
Health and Human Services, 
Department of Housing and Urban 
Development, Department of the 
Interior, Department of Justice, 
Department of Labor, Department of 
State, Department of Transportation, 
Department of the Treasury, Department 
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of Veterans Affairs, ACTION, African 
Development Foundation, Agency for 
International Development, Commission 
on the Bicentennial of the United States 
Constitution, Environmental Protection 
Agency, Federal Emergency 
Management Agency, Federal Mediation 
and Conciliation Service, General 
Services Administration, Institute of 
Museum Services, Inter-American 
Foundation, National Aeronautics and 
Space Administration, National 
Archives and Records Administration, 
National Endowment for the Arts, 
National Endowment for the 
Humanities, National Science 
Foundation, Peace Corps, Smail 
Business Administration, United States 
Information Agency. 


ACTION: Final rule. 


summary: The Drug-Free Workplace 
Act of 1988 requires that all grantees 
receiving grants from any Federal 
agency certify to that agency that they 
will maintain a drug-free workplace, or, 
in the case of a grantee who is an 
individual, certify to the agency that his 
or her conduct of grant activity will be 
drug-free. This government-wide rule is 
for the purpose of implementing the 
statutory requirements. It directs that 
grantees take steps to provide a drug- 
free workplace in accordance with the 
Act. The rule amends an interim final 
rule published January 31, 1989, in 
response to public comment. 


DATES: This rule is effective July 24, 
1990, except for the certification 
requirement of § .630 (c) and (d) 
for States and State agencies which is 
effective June 25, 1990. Compliance is 
authorized immediately. However, the 
Department of Education is required to 
submit the final rule to Congress for 
review. See Education's agency-specific 
preamble below. 


FOR FURTHER INFORMATION CONTACT: 
See agency-specific preambles for the 
contact person for each agency. 


SUPPLEMENTARY INFORMATION: As part 
of the omnibus drug legislation enacted 
November 18, 1988, Congress passed the 
Drug-Free Workplace Act of 1988 (Pub. 
L. 100-690, Title V, Subtitle D; 41 U.S.C. 
701 et seq.). This statute requires 
contractors and grantees of Federal 
agencies to certify that they will provide 
drug-free workplaces; or, in the case of a 
grantee who is an individual, certify to 
the agency that his or her conduct of the 
grant will be drug-free. Making the 
required certification is a precondition 
for receiving a contract or grant from a 
Federal agency. 

The Federal agencies published an 
interim final rule on this subject January 





31, ee aa 


Acqui 
CFR ee 9.4, 23.5, and 52.2). This 
government-wide common 


rule will be the sole authority for 
implementing the Act, i-e., there will be 
no separate agency guidance issued. 
Because the statute makes use of 
existing suspension and debarment 
remedies for noncompliance with drug- 
free workplace requirements, the 
agencies have determined to implement 
the statute through an amendment to the 
existing government-wide 
nonprocurement suspension and 
debarment common rule. Using this 
vehicle will allow the agencies to take 
advantage of existing administrative 
procedures and definitions, minimizing 
regulatory duplication. 
Section-By-Section Analysis 


This portion of the discusses 


preamble 
the amendn.ents made by this rule to the 


interim final government-wide drug-free 
workplace common rule as published on 
January 31, 1989. This section-by-section 
analysis does not attempt to describe 


Act have been corrected to refer to 21 
CFR part 1308. 
The definition of “employee” has been 


or involvement is insignificant to the 
performance of the grant are exempted 
from coverage. 


Any other person who is on the 
grantee's payroll and works in any 
activity under the grant, even if not paid 
from grant funds, is also considered to 
be an employee. Temporary personnel 
and co! who are on the 
grantee's payroll are covered. Similar 
workers who are not on the grantee’s 
own payroll (e.g., who are on the payroll 
of contractors working for the grantee) 
are not covered, even if their physical 
place of employment is in the grantee's 
covered workplace. Likewise, 
volunteers, even if used to help meet a 
matching requirement, are not 
employees for purposes of this rule. 

In the definition of “grant,” editorial 
changes to the reference to the common 
rule on grants management were made. 
The definition of “grantee” specifies that 
a Federal agency that received a grant 
from another Federal agency is not 
considered a grantee for purposes of this 
rule. For convenience of parties that 
may use this rule but not the entire 
nonprocurement suspension and 
debarment rule, the definition of “State” 
from the suspension and debarment rule 
is repeated in this section. It emphasizes 
that State-supported institutions of 
higher education are not considered part 
of a “State” for purposes of the rule. 


Section 610 Coverage 


Paragraph (b) of this section now 
provides that the agency head or his/her 
designee can determine that the 
application of this rule should be 
negated on the basis of inconsistency 
with U.S. international obligations or 
foreign law. 


Section 615 Grounds for 
Suspension of Payments, Suspension or 
Termination of Grants, or Suspension or 
Debarment 


Since grants are often made to 
individuals (e.g., Pell Grants), a new 
paragraph (c) has been added to this 
section to specify the conduct by an 
individual grantee that constitutes a 
violation of the rule. (There is no similar 
provision in the drug-free workplace 
rule for contracting.) This conduct 
includes failing to carry out the 
requirements of the individual grantee's 
certification (e.g., by unlawful 
possession or use of a controlled 
substance during the conduct of any 
grant activity) or conviction of a 
criminal drug offense resulting from a 
violation occurring during the conduct of 
any grant activity. The sanctions, set 
forth in § ____.620, are the same as for 
other grantees. Paragraph {a), now 
limited to making a false certification, 
applies both to individual and other 
grantees. The former subparagraphs (b) 
and (c}, which concern grantees other 
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than individuals, are now 
subparagraphs (1) and (2) of a new 
paragraph (b) concerning grantees other 
than individuals. 


Section 630 Certification 
Requirements and 


This new section replaces the former 
§ 630 (Grantees’ responsibilities) 
in its entirety. Paragraph (a) states the 
general rule that grantees must make the 
appropriate drug-free workplace 
certification as a prior condition to 
being awarded a grant. They need not 
do so, however, for a grant awarded 
before March 18, 1989, or under a no- 
cost time extension for such a grant. If 
there is a non-automatic continuation of 
such a grant that occurs after March 18, 
1989, a one time certification is 
necessary. Non-automatic continuations 
are equivalent to competing 
continuations for many agencies. 

As provided in paragraph (b), grantees 
must make the required certification for 
each grant as part of the grant 
application or if there is no application, 
prior to award. (For mandatory formula 
grants and entitlements with no 
application process, a one-time 
certification is needed to continue 
receiving awards.) 

Paragraph (c) provides an opportunity 
for grantees that are States to make the 
certification to each Federal agency on 
an annual (Federal fiscal year) basis 
starting in Fiscal Year 1990, rather than 
on a grant-by-grant basis. Except as 
provided in paragraph (d), an annual 
State certification must cover all Federal 
agency grants to all State agencies. The. 
original certification must be retained in 
the Governor's office. A copy must be 
sent with each grant to each Federal 
agency providing a grant to the State. A 
Federal agency may designate a central 
location for submission. For States that 
previously submitted an annual 
certification, statewide certification for 
Fiscal Year 1990 is required to be 
provided to Federal agencies no later 
than June 30, 1990. 

Paragraph (d) establishes a variation 
on the statewide annual certification 
procedure of paragraph (c). Under this 
variation, the Governor may exclude 
certain State agencies from the 
statewide certification. Such 
certification would identify the excluded 
agencies. Each of the excluded agencies 
would then have the option to submit a 
single State agency certification to each 
Federal grant agency covering a Federal 
fiscal year. A State agency could also 
submit a single State agency 
certification in a case where there is nu 
statewide certification. Otherwise, State 
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agencies will have to submit grant-by- 
grant certifications. 

The original State agency certification 
is retained in the State agency's central 
office; a copy is submitted with each 
grant, unless the Federal has 
designated a central location for 
submission. The State agency 
certification is deemed to apply to all 
State agencies involved with the grant. 
If State agency X receives the grant, and 
part of the work is subgrant 
subcontracted 


as well as those of the former, are 
covered by the certification. 

Paragraph (e) concerns the question of 
when the drug-free policy 
statement and program in the 
certification must actually be in place. 
The certification promises that the 
policy statement and program will be in 
effect in the future; they do not need to 
be in place at the time of award. For a 
grant of 30 days or less in duration of 
performance, they must be in place as 
soon as possible, but in any case before 
performance is expected to be 
completed. For a grant of over 30 days in 
duration of performance, they must be in 
effect within 30 days of award. An 
agency may set a different compliance 
date where extraordinary circumstances 
warrant for a specific grant. 


Section 635 rting and 


Repo. 
Employee Sanctions for Convictions of 
Criminal Drug Offenses 

This new section concerns 
requirements of employers and grantees 
who are individuals to report criminal 


drug offense convictions and the actions 
that employers are required to take 
concerning employees who are 
convicted of e comet drug offense 
occurring in the workplace. 

When a grantee other than an 
individuai is notified by an employee, or 
learns from another source, that the 
employee has been convicted of a a 

in 


within 10 calendar days, a written 
notice of the conviction (including the 
employee's position title and grant 
identification number(s)) to the 
appropriate person or office in the 
Federal agency for each grant on which 
the convicted 


official or to a central point in the 
agency. A grantee who is an individual 
who is convicted of a criminal drug 
offense while conducting grant activity 
must also make a written report of the 
conviction within 10 calendar days to 
the appropriate Federal agency official 


or office. Sanctions for the individual 


grantee are as provided in § ___.620. 
When a grantee is notified that an 


occurring 
hes Sdauitaler Meanie aks eaeeeeriade 
action. One type of action would be to 


erminating 
is not mandatory under the rule; less 
stringent disciplinary action is 
permitted. 


Whatever personnel action is taken 
must be consistent with section 504 of 
the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 794). This statute 
prohibits discrimination on the basis of 
handicap in programs receiving Federal 
financial assistance. As a general 
matter, a person may be a 

protected 


addiction 
43 Op. Atty. Gen. 12 {1977}, Department 
of Transportation rules at 49 CFR 27.5). 
Under case law the 
Rehabilitation Act, a recovering 
substance abuser who is rehabilitated or 
undergoing rehabilitation would fall 
within the definition of a handicapped 
individual. It should be pointed out, 
however, that under the Rehabilitation 
Act (29 U.S.C. 706{7)(B)), the definition 
of a handicapped individual, for 
purposes of does not 
include someone 
whose current use of alcohol or drugs 
prevents such individual from performing the 
duties of the job in question or whose 


Appendix C 
Instructions 
This rule adds three new paragraphs 
to the instructions for the certification 
Paregrph eit repeats certain Ly 
Paragraph eight repeats certain 
regulation 


identification of workplaces. Federal 
agencies, in order to audit grantee 
compliance, must have access to the 
addresses or locations of 

which drug-free workplace 


, grantees must 

identify workplaces in one of three 
ways: (1) On the certification 
ee 

award if there is no application, or 
Sapir a dasannenomen ican 
available for inspection by Federal 
agencies. The choice among these 
options is the grantee’s. The 
identifications must include the street 
address or location of the workplace, 
where work will take place at a specific 
site or sites. In other situations, it may 


covered workplaces 

buses and subway trains while in 
operation. 
Certification for Grantees Other Than 
Individuals 


Paragraph A(b) of this certification 


one-time effort at the outset of the grant, 
but must continue throughout the life of 
the grant. In addition to editorial 
changes. SeeeparseeS Han G 
have been amended to specify that 
notices must be provided in writing and 
that deadlines are determined in 
calendar days. Reference to the 
notification requirement of 

§ ____635(a)(1) has been added to 
paragraph A(e) and a reference to the 
mare ~~ eee 
paragraph A(f(1). Finally, paragraph 
now says that the grantee “may” submit 
workplace identifications in the 
certification; the grantee, as explained in 
the instructions, may also do so at the 
time of grant application (or the time of 
award, if there is no application) or may 
keep the identifications on file. 


Certification for Grantees Who Are | 
Individuals 

A new paragraph (b) has been oa ee 
incorporating the notice requirement of 
§ —____.635(b). 


statement of each issue is followed by 
the agencies’ response. 

The Certification Process 

1. All grantees (not just States) should 
ciintond ie ett an on anenel baele, 
rather than on a grant-by-grant basis. 
Response: Under principles of 
Federalism, States occupy e special 





position in the Federal system. 
Moreover, States and State agencies 
receive substantial funding under many 
Federal programs, and have many 
continuing grant program relationships 
with Federal agencies. State 
governments are well situated to make 
comprehensive certifications for their 
State agencies. The Federal agencies 
have determined that annual 
certifications make sense as an option 
for the States. It is far less clear that 
such a system would be appropriate for 
other grantees. It should be noted that 
State-supported institutions of — 
education are not considered to be 
“States” or State agencies for this or 
other purposes under the regulation. 
This means, for example, that a 
university could not submit a one-time 
certification for itself or for a particular 
agency or the entire State government. 

2. The certification options available 
to grantees should be clarified. 

Response: Section_____.630 of the 
common rule now provides that grantees 
shall make the certification for 
each grant at the time of initial grant 
application or before award if there is 
no application. States may make a one- 
time annual certification; State agencies 
not covered by an annual statewide 
certification may make a one-time 
annual State agency-wide certification. 
However, a photocopy of the statewide 
or State agency-wide certification must 
_ accompany each grant, unless the 
Federal agency has established a central 
point for receiving certifications. 

3. Add relevant definitions to the 

ification. 

Response: Definitions of key terms, 
including controlled substance, 
conviction, criminal drug statute, and 
employee have been added to the 
certification. The definition of a 
controlled substance includes Schedule 
I-V substances under the Controlled 
Substances Act. 


4. Work sites should not have to be 
identified in each certification, in order 
to reduce administrative burdens. 

Response: The purpose of 
identification of work sites is to enable 
Federal agencies to determine whether 
grantees are complying with the 
regulation. To reduce administrative 
burdens, the revised rule allows 
grantees to choose whether to list work 
sites on the certification, in the grant 
application or award, or in a file 
maintained by the grantee available for 
Federal inspection. 

5. Clarify that certification Alternate I 
is for grantees other than individuals 
and that Alternate Il is for individuals. 

Response: The titles of Alternates I 
and Il now explicitly provide that they 


are for grantees other than individuals 
and for grantees who are individuals, 
respectively. 

6. Conditional certifications should be 
allowed. 

Response: The Drug-Free Workplace 
Act does not allow for conditional 
certification. All grantees must certify 
that they will have a drug-free 
workplace. 


7. Certifications should not be 
required for students in general, and 
recipients of Pell Grants in particular. 

Response: The statute does not 
provide a basis on which student 
grantees can be exempted from the 
requirement that all grantees, including 
individuals, make a drug-free workplace 
certification. Making this certification 
will not add a significant burden to the 
student grant application process, and it 
is consistent with the intent of Congress 
that students, like other grantees, 
maintain a drug-free workplace. 


8. Clarify whether certifications are 
needed for changes or modifications to 
grants awarded before March 18, 1989. 

Response: In the case of a grant 
awarded prior to March 18, 1989, a 
certification is required only when there 
is a nonautomatic continuation award 
made after that date. That certification 
will be in effect through the end of the 
project period. 

Scope of the Regulation 

1. Requirements should not apply to 
local school districts or other 
educational organizations. 

Response: The statute does not 
provide a basis on which school districts 
or other education-related grantees can 
be exempted from the requirements of 
the regulations. 

2. Clarify whether any type of entity 
(e.g., banks, hospitals, institutions of 
higher education, local governments, 
utilities) is exempt from drug-free 
workplace requirements. What kind of 
grants do banks get that would be 
subject to these requirements? 

Response: There are no exemptions 
for any type of organization. Banks may 
be more likely to get contracts (e.g., for 
debt collection, tax collection, or 
financial management services) then 
grants. Nevertheless, should a bank 
receive a grant, it would be subject to 
grant-related drug-free workplace 
requirements, whether or not it was also 
subject to these requirements as the 
result of having a contract with a 
Federal agency. 

3. Clarify whether grants from such 
agencies as the U.S. Postal Service 
(USPS), the Tennessee Valley Authority 
(TVA), and the Legal Services 
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Corporation (LSC) trigger drug-free 
workplace requirements. 

Response: Grants from TVA would do 
so; grants from USPS and LSC would 
not, because they are not executive 
branch agencies. 


4. Clarify whether drug-free 
workplace requirements apply to 
subgrantees or contractors under grants, 
or to employees of contractors who 
work in a grantee’s workplace. 

Response: These requirements do not 
apply to subgrantees or contractors 
under grants, since the statute covers 
only parties who get grants directly from 
a Federal agency. For example, if a 
Federal agency provides grant funds to a 
State government, which in turn passes 
some of these funds to a local 
government, the State government is 
covered by these regulations and the 
local government is not. Employees of a 
subgrantee or contractor under a grant 
are not covered by the regulation, even 
if they work in a grantee’s workplace. 
Of course, these rules do not preclude a 
grantee, acting on its own independent 
authority, from imposing additional 
requirements on subrecipients or 
contractors. 


5. Clarify whether the receipt of free 
or subsidized space or utilities from a 
Federal agency is a grant subjecting the 
recipient to. coverage under the 
regulation. 

Response: Receipt of space or utilities 
{e.g., space used by enterprises operated 
by blind persons in Federal facilities) is 
not a grant subject to these regulations. 


Drug-Free Policy Statement and 
Awareness Program 


1. Grantees’ drug-free awareness 
programs should be ongoing, not a one- 
time affair. Clarify whether employees 
need to be notified only once as part of 
the drug-free awareness program or with 
each grant. 

Response: It is the intent of the 
regulations that the grantee's policy and 

program be a continuing effort. For 
clarity on this point, the regulation has 
been amended to specify that the 
grantee's program must be “ongoing.” 
Consequently, while there is not a 
requirement that a grantee notify 
employees about their responsibilities 
each time a new grant is received, as 
such, the grantee’s ongoing program 
must ensure that employees remain 
aware of their continuing 
responsibilities. 

2. Clarify whether alcohol and 
nonprescription drug abuse must be a 
part of programs under this regulation. 

Response: While grantees may 
include these subjects in their programs 
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at their own discretion, this regulation 
does not require their inclusion. For 
grantees’ information, it is not essential 
to use the term “controlled substances” 
in the policy statement or program. 

3. Clarify what responsibility 
employees or grantees have for 
reporting the use of controlled 
substances consistent with a legal 
prescription. 

Response: Since the reporting 
requirements of the regulations pertain 
only to convictions for the unlawful use, 
possession, etc., of drugs occurring in 
the workplace, there is no reporting 
requirement in this situation. 

4. The agencies should provide 
additional guidance or models for policy 
statements and drug awareness 
programs and sources of additional 
information about programs to combat 
drug abuse. 

Response: The agencies believe that 
the requirements of the statute and 
regulation are very clear and explicit 
and that providing models is not 
necessary. It is preferable that 
individual grantees draft their own 
policies and create their own awareness 
programs, which can be better adapted 
to the needs of their workforces than 
any government-wide guidance. For 
grantees’ information, the National 
Institute on Drug Abuse {NIDA) has a 
toll-free employer help-line for persons 
interested in programs to combat drug 
abuse in the workplace. The number is 
800-843-4971. NIDA also has a 
clearinghouse for general information on 
controlling alcohol and drug abuse. That 
number is 301-468-2600. The address of 
the National Clearinghouse for Alcohol 
and Drug Information is Box 2345, 
Rockville, MD 20852. 

5. Clarify whether grantees are 
required to establish an employee 
assistance program (EAP) or special 
training for supervisors. 

Response: Nothing beyond the drug- 
free workplace policy statement and 
awareness program cited in the 
regulation is required. While grantees 
may voluntarily establish EAPs or 
special training for supervisors, doing so 
is not a requirement of this regulation. 

6. The rules should define more 
specifically what constitutes a drug 
awareness program. 

Response: The agencies believe that it 
is preferable to allow grantees to tailor 
programs to their needs. In addition, 
further specification could interfere with 
successful existing employer programs. 

7. The regulation should allow the 
notice and policy statement to be given 
to a collective bargaining representative 
rather than to each employee 
individually. 


Response: Under the statute and 
tions, grantees are accountable for 

orming each of his or her 
responsibilities. This task cannot be 
delegated to a third party, such as a 
union. Nothing prevents the grantee 
from working cooperatively with a union 
to improve understanding of the 
grantee’s policy and program among 
employees, however. 

8. Clarify that employees are not 
required individually to verify receipt of 
the policy statement. 

Response: We understand that some 
grantees have chosen to ask their 
employees to sign that they have 
received the statement. While grantees 
have the discretion to follow this 
practice, it is not required by the 
regulation. 

9. Clarify whether drug testing is 
required or authorized under these 
regulations. 

Response: The Act and these rules 
neither require nor authorize drug 
testing. The legislative history of the 
Drug-Free Workplace Act indicates that 
Congress did not intend to impose any 
additional requirements beyond those 
set forth in the Act. Specifically, the 
legislative history precludes the 
imposition of drug testing of employees 
as part of the implementation of the Act. 
At the same time, these rules in no way 
preclude employers from conducting 
drug testing programs in response to 
government requirements (e.g., 
Department of Transportation or 
Nuclear Regulatory Commission rules) 
or on their own independent legal 
authority. 

10. Clarify when the drug-free 
awareness program required by the 
regulations must be in place. 

Response: The statute and regulations 
do not require the program to be in place 
at the time of grant award. The 
certification is to the effect that such a 
program “will” be implemented {i.e., in 
the future). The agencies believe that 
grantees should have a reasonable time 
to get their program up and running. For 
a grant of 30 days or less duration, 
however, the program must be in place 
as soon as possible, but in any case 
before the performance of the grant is 
expected to be completed. To require 
less would be clearly contrary to the 
intent of Congress. Given that there is 
often some lag between the award of a 
grant and its performance, grantees for 
many short-duration grants should still 
have a reasonable amount of time after 
award to ensure that their program is in 
place. An agency may set a different 
compliance date where 
circumstances warrant for a specific 
grant. For grants that will be performed 


of the 
Coe eee 
of award. 


Employees 

1. Clarify whether all employees of a 
grantee are covered if only a few of the 
grantee's several divisions are involved 
with the grant. 

Response: As noted above, persons on 
the grantee’s payroll who work on any 
activity under the grant are covered. 
This includes both so-called “direct 
charge” {i.e., those whose services are 
directly and explicitly paid for from 
grant funds) and “indirect charge” {i.e., 
those persons who perform support or 
overhead functions related to the grant 
and for which the Federal agency pays 
its share of expenses under the grant 
program) employees. If a grantee has 
four operating divisions and a 
headquarters unit, and one division 


engaged 
the performance of work under the grant 
are covered, as well as headquarters 
employees that support the division's 
operations. However, these rules in no 
way preclude a grantee from electing to 
cover employees of other divisions. 

2. Clarify whether temporary 
employees or volunteers are covered. 

Response: Any person who works on 
any activity under the grant, and who is 
on the grantee’s payroll, is considered to 
be a covered employee (except for an 
indirect charge employee whose impact 
or involvement is insignificant to the 
performance of a grant), even if not paid 
from grant funds. A temporary 
is covered if he or she meets these 
criteria. A volunteer is someone who is 
not on the grantee’s payroll, and hence 
is not covered under the rule, even if 
used to help meet a matching 
requirement. 

3. If convicted of a criminal drug 
offense resulting from a violation 
occurring in the workplace, employees 
are obligated to report the conviction to 
the grantee. Clarify whether employees 
also have an obligation to report co- 
workers’ convictions to the grantee. 

Response: Employees are required to 
report only their own convictions. 
Reporting co-workers’ convictions is not 
required. 


4. Clarify whether a grantee is 
required to take action with respect to 
an employee who is convicted of a 
criminal drug offense resulting from a 
violation occurring in the workplace, 
even if the information about the 
conviction comes from a source other 
than the employee's self-report. 





Response: Under § ___.635(a), the 
grantee's obligation to take action 
(either disciplinary action or referral for 
rehabilitation) arises when the grantee 
is “notified” of the conviction. This 
notification can come from any source 
(e.g., a newspaper report, contact from a 
probation officer, the employee's self- 
report). 

5. The grantee's action with respect to 
a convicted employee should be 
determined on a case-by-case basis. 

Response: The regulation requires 
only that, in case of a conviction for a 
criminal drug offense resulting from a 
violation occurring in the workplace, the 
grantee take one of two types of action. 
The grantee may take disciplinary 
action {which may be termination or a 
less severe sanction) or may refer the 
employee for a rehabilitation or drug 
abuse assistance program. The choice of 
which basic course to choose, as well as 
the specific discipline or treatment 
option, is left to the grantee's discretion 
and may be on a case-by-case basis. 


6. Clarify that names of convicted 
employees need not be transmitted to 
the Federal agency. 

Response: Notice is to be provided, 
including grant identification number(s) 
and position title, to the appropriate 
one officer or office of the Federal 

has been added to the 
certification for grantees other than 
individuals to make this point. 

7. Clarify that employer obligations to 
inform employees of potential action 
against them include only those actions 
specified under this rule and not other 
Federal, State, or local laws. 

Response: This statement is correct. 


Enforcement and Sanctions 


1. Clarify that agencies are not 
authorized to impose sanctions for 


and failing to make a good faith effort to 
provide a drug-free workplace (i.e., in 


relevant to a determination concerning 
sanctions. 

2. Clarify whether, after closeout on a 
grant but before final audit resolution, 


grantees must report convictions of 
covered employees. 

Response: Reporting of convictions is 
not required in this period. 


3. The rule should allow reporting of 
convictions to a single agency to provide 
government-wide compliance with this 
requirement for all grants. 

Response: If a given agency wishes to 
establish a central point for the 
reporting of convictions, it may do so. 
Requiring a central point for reporting to 
each agency, let alone the entire 
government, would be too cumbersome 
administratively and would not be 
consistent with the requirements of the 
Act. The same point applies to the 
submission of certifications to one 
government-wide point, which some 
commenters also requested. 


4. Clarify to which Federal agencies 
grantees must report convictions of 
covered employees. 

Response: Grantees (both individuals 
and others) must notify every grant 
officer on whose grant activity the 
convicted employee was working. If the 
employee was working on grants from 
more than one agency, then grant 
officers at all applicable agencies must 
be notified. Alternatively, if one or more 
of the agencies involved has designated 
a central point for the receipt of such 
notices, the grantee would notify the 
central point rather than the grant 
officer(s) in these agencies. 


5. The rule should indicate the 
percentage of a grantee’s employees that 
need to be convicted of criminal drug 
offenses for violations occurring in the 
workplace in order to trigger a finding 
that a grantee has failed to make a good 
faith effort to maintain a drug-free 
workplace. In any case, more guidance 
on what constitutes a good faith effort 
should be provided. 

Response: The legislative history of 
the Act indicates that Congress did not 
believe that such a percentage trigger is 
appropriate. In determining whether the 
rule has been violated, an agency will 
look at the convictions and the efforts 
the grantee has made to maintain a 
drug-free workplace, deciding on a case- 
by-case basis whether the grantee has 
made a good faith effort. A numerical or 
percentage cutoff would not permit 
agencies to do justice to the variety of 
situations that may occur. Likewise, 
oe on what constitutes a good 

aith effort would either be so general as 
to be of little use in particular situations 
or so specific as to unreasonably limit 
the necessary case-by-case judgments 
—_ agencies have the responsibility to 
make. 
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6. The evidentiary standard for 
imposing sanctions should be one of 
“substantial” evidence. 

Response: The drug-free workplace 
requirements pertaining to grants do not 
independently state any such standard. 
Since the rules are part of the 
government-wide common rule for 
nonprocurement suspension and 
debarment, they use the same standards 
for imposing sanctions applicable to 
other nonprocurement suspension and 
debarment actions. The agencies do not 
believe that adopting a separate 
standard for drug-free workplace 
actions is appropriate or necessary. 

7. Responsibility for making 
determinations about lack of good faith 
or other grounds for violations of the 
rule should be delegated to agency 
suspension and debarment officials. 

Response: Section____.615 
authorizes agency heads or their official 
designees to make determinations of 
violations. This language permits agency 
heads to delegate this responsibility. 
The regulation should not constrain the 
discretion of agency heads by 
automatically designating certain 
officials to perform this task. 


8. Sanctions should be limited only to 
the transgressing workplace, not to 
other parts of the grantee’s organization. 

Response: The agencies do not believe 
that the regulation should contain such a 
limitation. If the grantee faisely certifies, 
fails to carry out the requirements of the 
certification, or fails to make a good 
faith effort to maintain a drug-free 
workplace, the grantee’s overall 
management could be faulted for the 
violation, not only lower-level 
management at a particular site or 
facility. Responsibility for compliance 
goes all the way up an organization's 
chain of command, and agencies need to 
be able to apply sanctions accordingly. 


9. The rule should provide that 
sanctions, and waivers of sanctions 
under § 625, must be granted 
consistently and fairly by agencies. 

Response: The agencies do not believe 
that there is a practical way of 
implementing this request. Agencies 
must deal with sanction and waiver 
issues on a case-by-case basis. 
Meaningful regulatory guidelines for 

action to this end would be very 
difficult to draft and implement, and 
could lead to unnecessary litigation. 

10. Clarify whether benefits can be 
withheld from individual grantees. 

Response: Section____.615 now 
specifies that individuals can violate the 
rule by falsely certifying, failing to carry 
out the requirements of the certification, 
or being convicted of a criminal drug 
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offense resulting from a violation 
occurring during the conduct of any 
grant activity. Like other grantees, 
grantees who are individuals are subject 
to sanctions (e.g., suspension or 
termination of the grant, debarment) if 
they violate the rule. As discussed in 
§ 605(b), veterans’ benefits are 
not subject to sanctions under this rule. 
11. Clarify that a conviction includes 
acceptance of a guilty plea by a judicial 


body. 

Response: It does. 

12. The rule should make distinctions 
for severity of criminal statute 
violations. 

Response: The Act, which speaks of 
convictions of a criminal drug offense, 
does not provide discretion to make 
such distinctions. However, grantees 
can take this information into account 
when developing their drug-free 
awareness programs or deciding on 
disciplinary actions. 

13. Agencies should be permitted to 
grant a waiver of sanctions on the 
ground that sanctions would disrupt the 
operations of the agency. 

Response: The rule permits waivers in 
the public interest, which is a sufficient 
basis for considering waivers. It is 
unlikely that there would be many 
circumstances in which sanctions to a 
grantee would disrupt the operations of 
the Federal agency making the grant, in 
any case. 

14. The rule should delete the 
requirement to take corrective action for 
reported convictions within 30 days. 

Response: This requirement is 
statutory and the rule cannot change it. 


Relationship to Other Laws, Regulations 
and Agreements 


1. Clarify whether the requirements of 
the Act.and regulations preempt State 
and local laws. 

Response: The requirements of the 
Act and regulations coexist with State 
and local law. We know of no conflicts 
with State or local law, so the question 
appears moot. 

2. Clarify whether the requirements of 
the Act and regulations preempt 
collective bargaining agreements and 
inform grantees what to do about 
negotiations with unions about drug-free 
workplace requirements. 

Response: These requirements coexist 
with the collective bargaining process. 
Compliance with the requirements of the 
Act and regulations is a condition of 
receiving a Federal grant. Preemption is 
not an issue. The Act and regulations do 
not purport to compel any change in 
existing labor-management agreements. 
Of course, labor and management 
cannot, via a collective bargaining 


agreement, nullify a grant condition 
based on Federal law. Federal agencies 
are not compelled to provide grants to 
organizations that fail to comply with a 
statutorily-imposed grant condition, for 
whatever reason. However, where the 
regulations provide discretion to 
grantees about the mode of compliance 
with the regulations (e.g., a grantee may 
either take disciplinary action against 
an employee convicted of a criminal 
drug offense resulting from a violation 

in the workplace or refer the 
employee for rehabilitation), labor and 
management may determine the mode of 
compliance through collective 
bargaining. 

3. Clarify the relationship of the Act 
and regulations to tenure policies of 
institutions of higher education. 

Response: There is no relationship 
between university tenure policies and 
these requirements. If a tenured faculty 
member is convicted of a criminal drug 
offense resulting from a violation 
occurring in the workplace, the 
university would be required to take 
disciplinary action against the faculty 
member or refer her or him for 
rehabilitation. Given the range of choice 
which the university has under this 
provision, nothing in the rule requires 
the university to take action inconsistent 
with its tenure policies. 


4. Either agency heads or their 
designees should be able to make the 
determination concerning whether 
application of these rules would be 
inconsistent with international law or 
the laws of a foreign nation. 

Response: The rule has been changed 
so that the designee of an agency head, 
as well as the agency head, may make 
this determination. 


5. Clarify whether the rule is intended 
to preempt laws of other nations or 
international law, including with respect 
to privacy and confidentiality matters. 
There should be prior consultation with 
foreign governments about any 
regulatory requirements before the rules 
are applied to grants that may be 
performed abroad. 

Response: For this Act, it has been 
determined that Federal law does not 
preempt the laws of other nations or 
international law, including with respect 
to employee confidentiality. Concerning 
prior consultation, neither the Act nor 
the Administrative Procedure Act 
allows special treatment for foreign 
governments in rulemaking. 

6. The rule should provide protection 
to grantees from employee lawsuits or 
provide for Federal reimbursement from 
costs incurred in defending against such 
litigation. 


Response: The statute does not 
immunize grantees from employee 
litigation and the agencies could not 
effectually create such protection in a 
regulation. Nor does the statute 
authorize the expenditure of Federal 
funds to reimburse grantees for the cost 
of defending such lawsuits. 

7. Clarify the relationship between 
this rule and drug testing programs of 
the Department of Defense, Department 
of Transportation, and the Nuclear 
Regulatory Commission. 

Response: The Department of Defense 
requires drug testing for certain 
employees of some defense contractors. 
If such a defense contractor also 
receives a grant from the Department of 
Defense or another Federal agency, the 
contractor would have to comply with 
both the Department of Defense require- 
ments and these drug-free workplace 
rules. 

The Department of Transportation 
and the Nuclear Regulatory Commission 
require drug testing for certain 
employees of employers in the 
industries they regulate. If one of these 
employers is also a grantee of a Federal 
agency, the employer would have to 
comply with both the Department of 
Transportation or Nuclear Regulatory 
Commission requirements and these 
drug-free workplace rules. Finally, 
various Federal agencies, including the 
Departments of Defense, Treasury and 
Transportation, require some of their 
own Federal employees (e.g., air traffic 
controllers) to be tested for drug use. 
These requirements are unrelated to any 
requirements for grantees under the 
Drug-Free Workplace Act. 


Other Issues 


1. Clarify what the “place of 
performance” of a grant means, 
particularly for activities that have no 
fixed location e.g., buses in a mass 
transit system). 

Response: The place of performance is 
wherever activity under a grant occurs. 
It can be in a fixed location, a variety of 
locations, or no fixed location. For mass 
transit buses, for instance, the place of 
performance may be the transit 
authority's buses, wherever they are in 
operation. For grants for the arts, the 
places of performance may be the 
various concert halls, theaters, galleries, 
etc. at which the public views the 
performance or art work. General 
categorical descriptions of such 
workplaces may be listed by grantees. 

2. Clarify whether the number of days 
employees and grantees have to make 
various notifications are calendar days 
or working days. 
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Response: The certification now 


expenditures needed to meet other grant 
conditions. 
5. Clarify whether the rehabilitation of 


employees is an allowable cost under 


grants. 
Respense: Only pe fair Federal share 


public comment would be likely to 
generate little additional useful 
comment and would only prolong 
uncertainty about the final shape of the 
regulations. 
Regulatory Process Matters 

This rule is a non-major rule under 


burdensome certification to be made by 


grantees who are individuals, however.) 


offense convictions to grantees, grantees 
reporting these convictions to the 
agencies, and grantees listing the 
an eee 
of the certification. These requirements 
have been reviewed and approved by 
the Office of Management and Budget, 
with GMB Control Number 0991-0002. 


Text of the Common Rule 


The text of the common rule, as 
adopted by the agencies in this 
document, appears below: 


PART __—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 


GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


—______610 Coverage. 

—___.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

——____620 Effect of violation. 

—______625 Exception provision. 

—_____.630 Certification requirements and 


procedures. 

—___.635 Reporting of and empleyee 
sanctions for convictions of criminal drug 
offenses. 


§ __.800 Purpose. 

(a) The purpose of this subpart is to 
carry out the Drng-Free Workplace Act 
of 1988 by requiring that— 

(1) A grantee, other than an 
individual, shall certify to the agency 
that it will provide a drug-free 


workplace; 

(2) A grantee who is an individual 
shail certify to the that, asa 
condition of the grant, he or she will aot 


engage in the unlawful manufacture, 
distribution, dispensing, possession or 


contractors rvith the agency are found at 
48 CFR subparts 9.4, 23.5, and 522. 


§____.605 Definitions. 

{a) Except as amended in this section, 
the definitions of § 105 apply to 
this subpart. 

(b) For purposes of this subpart— 

(1) Contrelied substance means a 
controlled substance in schedules i 
through V of the Controlled Substances 
Act {21 U.S.C. 612}, and as further 
defined by regulation at 21 CFR 1308.11 
through 1308.15; 

(2) Conviction means a finding of guilt 
(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the 
res ity to determine violations of 
the Federal or State criminal drug 
statutes; 

(3) Criminal drug statute means a 
Federal or non-Federal criminal statute 
involving the manufacture, distribution, 
dispensing, use, or possession of any 
controlled substance; 

(4) Drug-free workplace means a site 
for the performance of work done in 
connection with a specific grant at 
which employees of the grantee are 
prohibited from engaging in the unlawful 
manufacture, distribution, dispensing, 
possession, or use of a controlled 
substance; 

(5) Employee means the employee of a 
grantee directly engaged in the 
performance of work under the grant, 
including: 

{i) All “direct charge” employees; 

(ii) All “indirect charge” employees. 
unless their impact or involvement is 
insignificant to the performance of the 
grant; and, 

(iii) Temporary personnel and 
consultants who are directly engaged in 
the performance of work under the grant 
and who are on the grantee’s payroll. 
This definition does not include workers 
not on the payroll of the grentee (e.g. 
volunteers, even if used to meet a 

requirement; consultants or 
independent contractors not on the 


{including 
Executive Office of the President}, or 
any independent regulatory agency: 
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(7) Grant means an award of financial 
assistance, including a cooperative 
agreement, in the form of money, or 
property in lieu of money, by a Federal 
agency directly to a grantee. The term 
grant includes block grant and 
entitlement grant programs, whether or 
not exempted from coverage under the 
grants management government-wide 
common rule on uniform administrative 
requirements for grants and cooperative 
agreements. The term does not include 
technical assistance that provides 
services instead of money, or other 
assistance in the form of loans, loan 
guarantees, interest subsidies, 
insurance, or direct appropriations; or 
any veterans’ benefits to individuals, 
ie., any benefit to veterans, their 
families, or survivors by virtue of the 
service of a veteran in the Armed Forces 
of the United States; 

(8) Grantee means a person who 
applies for or receives a grant directly 
from a Federal agency (except another. 
Federal agency); 

(9) Individual means a natural person; 

(10) State means any of the States of 
the United States, the District of 
Columbia, the Commonwealth of Puerto 
Rico, any territory or possession of the 
United States, or any agency of a State, 
exclusive of institutions of higher 
education, hospitals, and units of local 
government. A State instrumentality will 
be considered part of the State 
government if it has a written 
determination from a State government 
that such State considers the 
instrumentality to be an agency of the 
State government. 


§____.610 Coverage. 


(a) This subpart applies to any grantee 
of the agency. 

(b) This subpart applies to any grant, 
except where application of this subpart 
would be inconsistent with the 
international obligations of the United 
States or the laws or regulations of a 
foreign government. A determination of 
such inconsistency may be made only 
by the agency head or his/her designee. 

(c) The provisions of subparts A, B, C, 
D and E of this part apply to matters 
covered by this subpart, except where 
specifically modified by this subpart. In 
the event of any conflict between 
provisions of this subpart and other 
provisions of this part, the provisions of 
this subpart are deemed to control with 
respect to the implementation of drug- 
free workplace requirements concerning 
grants. 


§____ .615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

A grantee shall be deemed in 
violation of the requirements of this 
subpart if the agency head or his or her 
official designee determines, in writing, 
that— 

(a) The grantee has made a false 
certification under § 630; 

(b) With respect to a grantee other 
than an individual— 

(1) The grantee has violated the 
certification by failing to carry out the 
requirements of subparagraphs (A.) (a)- 
(g) and/or (B.) of the certification 
(Alternate I to Appendix C) or 

(2) Such a number of employees of the 
grantee have been convicted of 
violations of criminal drug statutes for 
violations occurring in the workplace as 
to indicate that the grantee has failed to 
make a good faith effort to provide a 
drug-free workplace. 

(c) With respect to a grantee who is 
an individual— 

(1) The grantee has violated the 
certification by failing to carry out its 
requirements (Alternate II to Appendix 
C); or 

(2) The grantee is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct of 
any grant activity. 


§ ____.620_ Effect of violation. 


(a) In the event of a violation of this 
subpart as provided in § 615, and 
in accordance with applicable law, the 
grantee shall be subject to one or more 
of the following actions: 

(1) Suspension of payments under the 
grant; 

(2) Suspension or termination of the 
grant; and 

(3) Suspension or debarment of the 
grantee under the provisions of this part. 

(b) Upon issuance of any final 
decision under this part requiring 
debarment of a grantee, the debarred 
grantee shall be ineligible for award of 
any grant from any Federal agency for a 
period specified in the decision, not to 
exceed five years (see § 320{a)(2) 
of this part). 


§ 625 Exception provision. 

The agency head may waive with 
respect to a particular grant, in writing, 
a suspension of payments under a grant, 
suspension or termination of a grant, or 
suspension or debarment of a grantee if 
the agency head determines that such a 
waiver would be in the public interest. 
This exception authority cannot be 
delegated to any other official. 


§ ____.630 Certification requirements 
and procedures. 

(a)(1} As a prior condition of being 
awarded a grant, each grantee shall 
make the appropriate certification to the 
Federal agency providing the grant, as 
provided in Appendix C to this part. 

(2) Grantees are not required to make 
a certification in order to continue 
receiving funds under a grant awarded 
before March 18, 1989, or under a no- 
cost time extension of such a grant. 
However, the grantee shall make a one- 
time drug-free workplace certification 
for a non-automatic continuation of such 
a grant made on or after March 18, 1989. 

(b) Except as provided in this section, 
all grantees shall make the required 
certification for each grant. For 
mandatory formula grants and 
entitlements that have no application 
process, grantees shall submit a one- 
time certification in order to continue 
receiving awards. 

(c) A grantee that is a State may elect 
to make one certification in each 
Federal fiscal year. States that 
previously submitted an annual 
certification are not required to make a 
certification for Fiscal Year 1990 until 
June 30, 1990. Except as provided in 
paragraph (d) of this section, this 
certification shall cover all grants to all 
State agencies from any Federal agency. 
The State shall retain the original of this 
statewide certification in its Governor's 
office and, prior to grant award, shall 
ensure that a copy is submitted 
individually with respect to each grant, 
unless the Federal agency has 
designated a central location for 
submission. 

(d)(1) The Governor of a State may 
exclude certain State agencies from the 
statewide certification and authorize 
these agencies to submit their own 
certifications to Federal agencies. The 
statewide certification shall name any 
State agencies so excluded. 

(2) A State agency to which the 
statewide certification does not apply, 
or a State agency in a State that does 
not have a statewide certification, may 
elect to make one certification in each 
Federal fiscal year. State agencies that 
previously submitted a State agency 
certification are not required to make a 
certification for Fiscal Year 1990 until 
June 30, 1990. The State agency shall 
retain the original of this State agency- 
wide certification in its central office 
and, prior to grant award, shall ensure 
that a copy is submitted individually 
with respect to each grant, unless the 
Federal agency designates a central 
location for submission. 

(3) When the work of a grant is done 
by more than one State agency, the 
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different date on which the policy 
statement and program shall be in place. 


(a) When a grantee other than an 
individual is notified that an employee 
has been convicted for a violation of a 
criminal drug statute occurring in the 
workplace, it shall take the following 
actions: 

(1) Within 10 calendar days of 
receiving notice of the conviction, the 
grantee shall provide written notice, 
including the convicted employee's 
position title, to every grant officer, or 
other designee on whose grant activity 
the convicted employee was working, 
unless a Federal agency has designated 
a central point for the receipt of such 
notifications. Notification shall include 
= identification a for each of 

Federal agency's affected grants. 

(2) Within 30 calendar days of 
receiving notice of the conviction, the 
grantee shall do the following with 


Federal, State, or locai health, law 
enforcement, or other appropriate 


agency. 
(b) A grantee who is an individual 


agency grant officer, or other designee, 
untess the Federal agency has 


designated a central point for the receipt 


of such notices. Notification shall 
include the identification number{s) for 
each of the Federal agency's affected 
grants. 

(Approved by the Office of Management and 
Budget under control number 8991-0002.) 
Appendix C to Part ____Certification 
Regarding Drug-Free Workplace 
Requirements 


Instructions for Certification 


1. By signing and/or submitting this 
application or grant agreement, the grantee is 


' providing the certification set out below. 


2. The certification set out below is a 
material representation of fact upon which 
reliance is placed when the agency awards 
the grant. If it is later determined that the 
grantee rendered a false 
certification, or otherwise violates the 
requirements of the Drug-Free Workplace 
Act, the agency, in addition to any other 
remedies available to the Federal 
Government, may take action authorized 
under the Drug-Free Workplace Act. 

3. For grantees other than individuals, 
Alternate I applies. 

4. For grantees who are individuals, 
Alternate II applies. 

5. Workplaces under grants, for grantees 
other than individuals, need not be identified 
on the certification. if known, they may be 
identified in the grant application. If the 
grantee does not identify the workplaces at 
the time of application, or upon award, if 
there is no application, the grantee must keep 
the identity of the workplace{s) on file in its 
office and make the information available for 
Federal inspection. Failure to identify all 
known workplaces constitutes a violation of 


the grantee's drug-free workplace 
requirements. 


6. Workplace identifications must include 
the actual address of buildings (or parts of 
buildings) or other sites where work under 
the grant takes place. Categorical 
descriptions may be used (e.g., all vehicles of 
a mass transit authority or State 7 
department while in operation, State 
employees in each local unemployment 
office, in concert halls or radio 
studios). 

7. If the workplace identified to the agency 
changes during the performance of the grant, 
the grantee shall inform the cee oo the 
change(s), if it previously identified 
workplaces in question {see ce paraeraph five). 

8. Definitions of terms in the 


common rule apply to this certification. 
Grantees’ attention is called, in particular, to 
the following definitions from these rules: 
“Controlled substance” means a controlled 
substance in Schedules I through V of the 
Controlled Substances Act (21 U.S.C. 812) 


imposition of sentence, or both, by any 
judicial body charged with the 

to determine violations of the Federal or 
State criminal drug statutes; 


“Employee” the employee of a 
grantee directly engaged in the performance 
of work under a grant, including: (i) All 
“direct charge” employees; {ii) all “indirect 
charge” employees unless their impact or 
involvement is insignificant to the 
performance of the grant; and, {iii) temporary 
personne! and consultants who are directly 
engaged in the performance of work under 
the grant and who are on the grantee's 
payroll. This definition does not include 
workers not on the payroll of the grantee 
{e.g., volunteers, even if used to meet a 
matching requirement; consultants or 
independent contractors not on the grantees 
payroll; or employees of subrecipients or 
subcontractors in covered workplaces). 
Certification Regarding Drug-Free 
Workplace Requirements 
Alternate I. (Grantees Other Than 
Individuals) 


A. The grantee certifies that it wili or will 
continue to provide a drug-free workplace by: 

(a) Publishing a statement notifying 
employees that the unlawful manufacture, 
distribution, dispensing, possession, or use of 
a controlled substance is prohibited in the 
grantee’s workplace and specifying the 
actions that will be taken against employees 
for violation of such prohibition; 

(b) Establishing an ongoing drug-free 
awareness program to inform employees 
about— 

(1) The dangers of drug abuse in the 
workplace; 


(2) The grantee's policy of maintaining a 
drug-free workplace; 

(3) Any available drug counseling. 
rehabilitation, and employee assistance 
programs; and 

(4) The penalties that may be imposed 
upon employees for drug abuse violations 
occurring in the workplace; 

(c) Making it a requirement that each 
employee to be engaged in the performance 
of the grant be given a copy of the statement 
required by paragraph (a); 

(d) Notifying the in the statement 
required by paragraph (a) that, as a condition 
of employment under the grant, the employee 
will— 

(1} Abide by the terms of the statement; 
and 

(2) Notify the employer in writing of his or 
her conviction for a violation of a criminal 
drug st=tute occurring in the workplace no 
later than five calendar days after such 
conviction; 

(e) Notifying the agency in writing, within 
ten calendar days after receiving notice 
under subparagraph (d)}{2) from an employee 
or otherwise receiving actual notice of such 


position title, to every grant officer or other 
designee on whose grant activity the 
convicted employee was working. unless the 
Federal agency has a central point 
for the receipt of such notices. Notice shall 
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include the identification number(s) of each 
affected grant; 

{f} Taking one of the following actions, 
within 30 calendar days of receiving notice 
under subparagraph (d)(2), with respect to 
any employee who is so 

(1) Taking appropriate personnel action 
against such an employee, up to and 

termination, consistent 


(2) Requiring ae employee to participate 
satisfactorily in a drug abuse avsistance or 
rehabilitation program epproved for such 
purposes by a Federal, State, or local health, 
law enforcement, or other appropriate 


agency; 

(g) Making a good faith effort to continue to 
maintain a drug-free workplace through 
implementation of paragraphs (a), (b), (c), (d), 
(e) and (f). 

B. The grantee may insert in the space 
provided below the site(s) for the 
performance of work done in connection with 
the specific grant: 

Place of Performance {Street address, city, 
county, state, zip code) 


Check O if there are workplaces on file that 
are not identified here. 


Alternate II. (Grantees Who Are Individuals) 


(a) The grantee certifies that, as a condition 
of the grant, he or she will not engage in the 
unlewful manufacture, 
dispensing, possession, or use of a controlled 
substance in conducting any activity with the 
grant; 

(b) If convicted of a criminal drug offense 
resulting from a violation occurring during the 
conduct of any grant activity, he or she will 


agency 
the receipt of such notices. When notice is 
made to such a central point, it shall include 
the identification number(s) of each affected 
grant. 


Adoption of the Common Rule 
The text of the common rule, as adopted by 


Juliette Bethea, Chief, Federal 
Assistance and Fiscal Policy Division, 
Office of Finance and Management, 
(202) 382-1204. 

ADDITIONAL SUPPLEMENTARY 
INFORMATION: Any State or State 
Agency electing to submit an annual 
drug-free workplace certification to the 
U.S. Department of Agriculture (USDA), 


_ as specified in paragraphs {c) and {d) of 


section 3017.630, should forward its 
certification to: U.S. Department of 
Agriculture, Office of Finance and 
Management, Federal Assistance and 
Fiscal Policy Division, Federal 
Assistance Team, Room 1369, South 
Building, Washington, DC 20250. 

Under § 3017635(a)(1), grantees who 
are not individuals shall provide written 
notice of em convictions for 
violations of a criminal drug statute 
occurring in the workplace to every 
USDA granting agency on whose grant 
activity the convicted employee was 
working. Under § 3017.635(b), grantees 
who are individuals shall provide 
written notice to every USDA granting 
agency of their convictions for 
violations of criminal drug statutes 
occurring during the conduct of any 
grant activity. Grantees may contact the 
USDA granting agency for the 
appropriate mailing address. USDA 
agencies shail give the Office of Finance 
and Management a copy of any such 
conviction notices they receive. 


List of Subjects in 7 CFR Part 3017 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs (Agriculture). 

Title 7 of the Code of Federal 
Regulations is amended as set forth 
below. 

Dated: May 11, 1990. 

Clayton Yeutter, 
Secretary. 

Accordingly, the interim final rule 
amending 7 CFR part 3017 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted asa final rule with the 
following 


1. The authority citation for part 3017 
continues to read as follows: 


Authority: E.0. 12549; Sec. 5151-5260 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.j; 5 U.S.C. 301. 


2. Subpart F and Appendix C to part 
3017 are revised to read as set forth at 


the end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Sec. 


3017400 Purpose. 
3017.605 Definitions. 
3017.610 Coverage. 


Sec. 
3017.615 Grounds for suspension of 


grants, 
3017.620 Effect of violation. 


3017.625 Exception provision. 
3017.630 Certification requirements and 


procedures. 

3017.635 et aye eae 
sanctions for convictions of criminal drug 
offenses. 


+ * * * . 


Appendix C to Part 3017—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 


Management and Budget notice published at 
55 FR ____., May 25, 2998. 


DEPARTMENT OF ENERGY 
10 CFR Part 1036 


RIN 1991-AA71 


FOR FURTHER INFORMATION CONTACT: 
Howard K. Mitchell, (202) 586-8190. 


List of Subjects in 10 CFR Part 1836 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 

Title 10 of the Code of Federal 
Regulations is amended as set forth 
below. 

Berton j. Roth, 
Deputy Director, Office of Procurement and 
Assistance Management. 

Accordingly, the interim final rule 
amending 10 CFR part 1036, which was 
published at 54 FR 4947 on january 31, 
1989, is adopted as a final rule with the 
final changes: 


1. The authority citation for part 1036 
continues to read as follows: 


Authority: E.O. 12549; Sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 [Pub. L. 
100-890, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.); Secs. 644 and 646, Pub. L. 95-91, 91 Stat. 
509 (42 U.S.C. 7254 and 7256); Pub. L. 97-258, 
98 Stat. 1003-1005 (31 U.S.C. 6301-6308). 


2. Subpart F and Appendix C to part 
1036 are revised to read as set forth at 
the end of the common preamble 


Subpart F—Drug-Free Workplace 
(Granta) 





Sec. 

1036.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

1036.620 Effect of violation. 

1036.625 Exception provision. 

1936.630 Certification requirements and 
procedures. 

1036.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


* . + * * 


Appendix C to Part 1036—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR ___, May 25, 1990. 


SMALL BUSINESS ADMINISTRATION 
13 CFR Part 145 


RIN 3245-AC08 


FOR FURTHER INFORMATION CONTACT: 
Christopher Holleman, Attorney- 
Advisor, U.S. Small Business 
Administration, 1441 L Street NW., 
Room 706, Washington, DC 20416, (202) 
653-6169. 


List of Subjects in 13 CFR Part 145 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 

Title 13 of the Code of Federal 
Regulations is amended as set forth 
below. 

Katherine Bulow, 
Deputy Administrator. 
Susan Engeleiter, 
Administrator. 

Accordingly, the interim final rule 
amending 13 CFR part 145 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 145—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
(NONPROCUREMENT) AND 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 145 
continues to read as follows: 


Authority: E.O. 12549; Secs. 5151-5160 of 
the Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, Title V. Subtitle D; 41 U.S.C. 701 et 
seq); 15 U.S.C. 634(b)(6). 


2. Subpart F and Appendix C to part 
145 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

145.600 . 

145.605 Definitions. 

145.610 Coverage. 

145.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

145.620 Effect of violation. 

145.625 Exception provision. 

145.630 Certification requirements and 
procedures. 

145.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 

. * . * * 


Appendix C to Part 145—Certification 
Regarding Drug-Free Workplace 
Requirements 
Cross Reference: See also Office of 
Management and Budget notice at 55 FR 
. May 25, 1990. 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


14 CFR Part 1265 


RIN 2700-AA81 


FOR FURTHER INFORMATION CONTACT: 
David K. Beck, (202) 453-8250. 


List of Subjects in 14 CFR Part 1265 


Administrative practice and 
procedure, Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 


Title 14 of the Code of Federal 
Regulations is amended as set forth 
below. 

S. }]. Evans, 

Assistant Administrator for Procurement. 
Accordingly, the interim final rule 
amending 14 CFR part 1265 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 

following changes: 


PART 1265—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 


(NONPROCUREMENT) AND 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 1265 
continues to read as follows: 

Authority: E.O. 12549; Secs. 5151-5160 of 
the Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.); National Aeronautics and Space Act, 
Pub. L. 85-568, July 29, 1958, as amended, sec. 
203(c)(1). 

2. Subpart F and Appendix C to part 
1265 are revised to read as set forth at 
the end of the common preamble. 


55 FR 
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Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

1265.600 Purpose. 

1265.605 Definitions. 

1265.610 Coverage. 

1265.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

1265.620 Effect of violation. 

1265.625 Exception provision. 

1265.630 Certification requirements and 
procedures. 

1265.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 

+ a * . * 


Appendix C to Part 1265—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
. May 25, 1990. 


DEPARTMENT OF COMMERCE 
15 CFR Part 26 


RIN 0605-AA05 


FOR FURTHER INFORMATION CONTACT: 
Diane C. Haeger, (202) 377-5817. 


ADDITIONAL SUPPLEMENTARY 


INFORMATION: As provided under 

§ § 26.630 (c) and (d)(2) and 26.635 (a)(1) 
and (b), a central point of contact may 
be designated for submission of annual . 
State and State agency certifications 
and notices of conviction. The Office of 
Federal Assistance serves as the central 
point for the Department of Commerce. 
State and State agency certifications 
and notices of conviction should be 
forwarded to: Barbara L. Spithas, 
Director, Office of Federal Assistance, 
HCHB Room 6204, U.S. Department of 
Commerce, Washington, DC 20230. 


List of Subjects in 15 CFR Part 26 


Administrative practice and 
procedures, Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 

Title 15 of the Code of Federal 
Regulations is amended as set forth 
below. 

Sonya G. Stewart, 
Director for Finance and Federal Assistance. 

Accordingly, the interim final rule 
amending 15 CFR part 26 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 
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PART 26—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
AND 


1. The authority citation for part 26 
continues to read as follows: 

Authority: Executive Order 12548; Secs. 
5151-5160 of the Drug-Free Workplace Act of 
1968 {Pub. L. 100-6090, Title V, Subtitle D; 41 
U.S.C. 701 et seq); 5 U.S.C. 301. 


2. Subpart F and Appendix C to part 
26 are revised to read as set forth at the 
end of the common preamble. 


26.610 Coverage. 


26.615 Grounds for suspension of payments, 
suspension or termination of grants, or 


for convictions of criminal drug offenses. 


+ * * * * 


Appendix C to Part 26—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Refcrence: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 

3. Part 26, subpart F is further 
amended as follows: 

a. Section 26.630 is amended by 
adding paragraphs (c}(1) and (d}(2}{ij to 


read as follows: 


$26.630 Certification requirements and 
procedures. 


(c) eee 

(1) The Office of Federal Assistance 
serves as the central location fer 
submission of State and State agency 
certifications. Certifications should be 
sent to: Director, Office of Federal 
Assistance, HCHB Room 6204, 
Washington, DC 20230. 

(a) ‘2 2 @« 

(2) *r?f 

(i) The Office of Federal Assistance 
serves as the central location for 
submission of should be sent to: 
Director, Office of Federal Assistance, 
HCHB Room 6204, Washington, DC 
20230. 


b. Section 26.635 is amended by 


adding paragraphs (a){1){i) and fb311) to 
read as follows: 


§ 26.635 tagarina-l satematayee 
sanctions for convictions of criminal drug 
offenses. 


(a) a’ *? 

(1) * *#* 

(i) The Office of Federal Assistance 
serves as the central location for 
submission of notices of cunviction. 
Notices should be sent te: Director, 
Office of Federal Assistance, HCHB 
Room 6204, Washington, DC 20230. 

(b) *ee 

(1) The Office of Federal Assistance 
serves as the central location for 
submission of notices of conviction. 
Notices should be sent to: Director, 
Office of Federal Assistance, HCHB 
Room 6204, Washington, DC 20230. 


+ * * + * 


DEPARTMENT OF STATE 
22 CFR Part 137 


RIN 1400-AA21 


FOR FURTHER INFORMATION CONTACT: 
James Tyckoski, Office of the 
Procurement Executive [703) 875-7046. 


List of Subjects in 22 CFR Part 137 


Administrative practice and 
procedure, Controlled substances, 
Debarment and suspension 
(nonprecurement), Drug abuse, Fraud, 
Grant programs-foreign relations, Grants 
administration, Reporting and 
recordkeeping requirements. 


Title 22 of the Code of Federal 
Regulations is amended as set forth 
below. 

John J. Conway, 
Procurement Executive. 

Accordingly, the interim final rule 
amending 22 CFR part 137 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 137—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 


1. The authority citation for part 137 
continues to read as follows: 


Authority: Executive Order 12549; Sec. 
5151-5160 of the Drug-Free Workplace Act of 
1988 (Pub. L. 100-690, Title V, Subtitle D; 41 
U.S.C. 701 et seq}; 22 U.S.C. 2858. 


2. Subpart F and Appendix C to part 
137 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

137.600 Purpose. 

137.605 Definitions. 

137.610 Coverage. 

137.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

137.620 €iffect of violation 


137.625 Exception provision. 
137.630 Certification requirements and 


procedures. 

137.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


Appendix C to Part 137—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR————, May 25, 1990. 


RIN 0412-AA14 


FOR FURTHER INFORMATION CONTACT: 
Kathleen O'Hara, (703) 875-1534. 


List of Subjects in 22 CFR Part 208 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 

Title 22 of the Code of Federal 
Regulations is amended as set forth 
below. 

John F. Owens, 
Deputy Assistant to the Administrator for 
Management. 

Accordingly, the interim final rule 
amending 22 CFR part 208 which was 
published at 54 FR 4947 on january 31, 
1988, is adopted as a final rule with the 
following changes: 


PART 208—GOVERNMENT-WIDE 
DEBARMENT AND oo 
(NONPROCUREMENT) 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 208 
continues to read as follows: 


Authority: Executive Order 12549; Sec. 
5151-5180 of the Drug Pree Workplace Act of 
1988 (Pub. L. 2100-690, Title V, Subtitle D; 41 
U.S.C. 781 et seq.}; Sec. 621, Foreign 
Assistance Act of 1961, 22 U.S.C. 2381. 


2. Subpart F and Appendix C to part 
208 are revised to read as set forth at the 
end of the common preamble. 
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208.605 Definitions. 

208.610 Coverage. 

208.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

208.620 Effect of violation. 

208.625 Exception provision. 

208.630 Certification requirements and 
procedures. 

208.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 

. * * . . 


Appendix C to Part 206—Certification 
Regarding Drug-Free Workplace 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR. . May 25, 1990. 


John K. Scales, General Counsel, 202- 
606-3114. 


List of Subjects in 22 CFR Part 310 


Cooperative agreements, Debarment 
and suspension (nonprocurement), Drug 
abuse, Grant programs. 


Title 22 of the Code of Federal 
Regulations is amended as set forth 
below. 

Paul D. Coverdell, 
Director. 


Accordingly, the interim final rule 
amending 22 CFR part 310 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 


1. The authority citation for part 310 
continues to read as follows: 


: Executive Order 12549; Sec. 
5151-5160 of the Drug-Free Workplace Act of 
1988 (Pub. L. 100-690, Title V, Subtitle D); 22 
U.S.C. 2503. 


2. Subpart F and Appendix C to part 
310 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

310.600 Purpose. 

310.605 Definitions. 

310.610 Coverage. 

310.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

310.620 Effect of violation. 

310.625 Exception provision. 

310.630 Certification requirements and 
procedures. 

310.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 

* * * * * 


Appendix C to Part 310—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


UNITED STATES INFORMATION 
AGENCY 


22 CFR Part 513 


FOR FURTHER INFORMATION CONTACT: 
Darwin Roberts, United States 
Information Agency, Office of Contracts, 
Policy and Procedures Staff, Room 1611, 
330 C Street, SW., Washington, DC 
20547, Telephone (202) 485-6410. 


List of Subjects in 22 CFR Part 513 


Administrative practice and 
procedure, Controlled substances, 
Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
monitoring, Grant programs, Grants 
administration, Ineligible grantees. 


Title 22 of the Code of Federal 
Regulations is amended as set forth 
below. 

Henry E. Hockeimer, 
Associate Director for Management. 


Accordingly, the interim final rule 
amending 22 CFR part 513 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as final rule with the 


following changes. 


1. The authority citation for part 513 
continues to read as follows: 


Authority: E.O. 12549; 40 U.S.C. 486(c); Sec. 
5151-5160 of the Drug-Free Workplace Act of 
1988 (Pub. L. 100-690, Title V, Subtitle D; 41 
U.S.C. 701 et seq.) 


2. Subpart F and Appendix C to part 
513 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

513.600 Purpose. 

513.605 Definitions. 

513.610 Coverage. 

513.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

513.620 Effect of violation. 

513.625 Exception provision. 

513.630 Certification requirements and 
procedures. 

513.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 

* * +. + * 


Appendix C to Part 513—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR ————,, May 25, 1990. 


INTER-AMERICAN FOUNDATION 


22 CFR Part 1006 


FOR FURTHER INFORMATION CONTACT: 
Charles M. Berk, (703) 841-3812. 


List of Subjects in 22 CFR Part 1006 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 


programs. 


Title 22 of the Code of Federal 
Regulations is amended as set forth 
below. 

Charles M. Berk, 
General Counsel. 


Accordingly, the interim final rule 
amending 22 CFR part 1006 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


1. The authority citation for part 1006 
continues to read as follows: 


Authority: E.O. 12549; Sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.); 22 U.S.C. 290f. 


2. Subpart F and Appendix C to part 
1006 are revised to read as set forth at 
the end of the common preamble. 
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Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Purpose. 
Definitions. 

1006.610 Coverage. 

1006.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

1006.620 Effect of violation. 

1006.625 Exception provision. 

1006.630 Certification requirements and 

ures. 

1006.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 

* ” . * * 


Appendix C to Part 1006—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


Paul S. Magid, General Counsel at (202) 
673-3916. 


List of Subjects in 22 CFR Part 1508 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 


Title 22 of the Code of Federal 
Regulations is amended as set forth 
below. 

Leonard H. Robinson, Jr., 
President. 


Accordingly, the interim final rule 
amending 22 CFR part 1508 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


1. The authority citation for part 1508 
is revised to read as follows: 

Authority: Sec. 506(a)(4) of Title V of the 
International Security and Development 
Cooperation Act of 1980 (Pub. L. 96-533). 


2. Subpart F and Appendix C to part 
1508 are revised to read as set forth at 
the end of the common preamble. 


Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

1508.600 Purpose. 

1508.605 Definitions. 

1508.610 Coverage. 

1508.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

1508.620 Effect of violation. 

1508.625 Exception provision. 

1508.630 Certification requirements and 


procedures. 

1508.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


* * * + * 


Appendix C to Part 1508—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


24 CFR Part 24 
RIN 2501-AA78 


FOR FURTHER INFORMATION CONTACT: 
Marylea W. Byrd, Office of General 
Counsel, Department of Housing and 
Urban Development, Room 10266, 451 
Seventh Street, SW., Washington, DC 
20410. (202) 755-0886 (This is not a toll- 
free number.) 

ADDITIONAL SUPPLEMENTARY 
INFORMATION: The provisions of this 
subpart apply to recipients of all HUD 
grants including CDBG formula grant 
recipients not otherwise subject to 
sanctions under part 24. Certifications 
required under this subpart should be 
submitted by formula grant recipients in 
conjunction with other required 
certifications. 

Additionally, public housing 
authorities (PHAs) that receive HUD 
grants through annual contributions 
contracts are grantees who are subject 
to the requirements in this subpart. The 
certification required by this subpart is 
in addition to the requirement that PHAs 
include a provision in tenant's leases 
SS criminal activity 
grounds for terminating the lease. 

On November 3, 1989, the Department 
published, at 54 FR 46566, a final rule 
implementing the requirements of the 
Comprehensive Homeless Assistance 
Plan (CHAP), as authorized by Subtitle 
A of Title IV of the Stewart B. McKinney 
Homeless Assistance Act (the 
“McKinney Act”) (42 U.S.C. 11361). One 
of the provisions of November 3, 1989 
final rule requires all applicants for 
assistance under the Mi Act— 
including applicants for (1) the 
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Emergency Shelter Grants program, (2) 
the Supportive Housing Demonstration 
program (both the Transitional Housing 
and Permanent Housing for the 
Handicapped Homeless programs), (3) 
the Supplemental Assistance for 
Facilities to Assist the Homeless 
program, and (4) the section 8 Housing 
Assistance Payments p for the 
Moderate Rehabilitation of Single Room 
Occupancy Units for the Homeless—to 
include in their CHAPs an assurance 
that the homeless facility will be drug- 
and alcohol-free. Applicants should note 
that they must comply both with the 
requirements of this common rule and 
with the certification requirements set 
forth under the November 3, 1989 final 
rule regarding CHAPs. 


List of Subjects in 24 CFR Part 24 


Administrative practice and 
procedure, Debarment and suspension 
(nonprocurement), Drug abuse, 
Government contracts, Organization 
and functions (Government Agencies), 
Government procurement, Grant 
programs: housing and community 
development, Loan programs: housing 
and community development. 


Title 24 of the Code of Federal 
Regulations is amended as set forth 
below. 

Alfred A. DelliBovi, 
Acting Secretary, Department of Housing and 
Urban Development. 

Accordingly, the interim final rule 
amending 24 CFR part 24 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


1. The authority citation for part 24 
continues to read as follows: 


Authority: E.O. 12549; secs. 5151-5160, 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, Title V, Subtitle D, 41 U.S.C. 701 et 
seq.); sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)). 


2. Subpart F and Appendix C to part 
24 are revised to read as set forth at the 
end of the common preamble. 

Subpart F—Drug-Free Workplace 
Requirements (Grants) 

Sec. 

24.600 Purpose. 





Sec. . 
24.815 Grounds for suspension of payments, 


Management and Budget notice published at 
5S FR———., May 25, 1990. 


DEPARTMENT OF JUSTICE 
28 CFR Part 67 
[Atty. Gen. Order No. 1416-90] 


RIN 1121-AA14 


FOR FURTHER INFORMATION CONTACT: 
Cynthia J. Schwimer (202) 307-3186. 
ADDITIONAL SUPPLEMENTARY 
INFORMATION: Notices of convictions as 
described in § 67.635 (a) and (b), should 
be sent to the Department of Justice, 
Office of Justice Programs, ATTN: 
Control Desk, 633 Indiana Avenue NW., 
Washington, DC 20531. The Department 
of Justice has adopted a uniform system 
of implementing the Drug-Free 
Workplace common rule that will be 
applicable to the nonprocurement 
assistance activities of the offices, 
bureaus, and divisions of the 
Department of Justice which have 
grantmaking authority. These include: 
The Office of Justice 
(including the Office for Victims of 
Crime, the National Institute of Justice, 
the Bureau of Justice Assistance, the 
Office of Juvenile Justice and 
Delinquency Prevention, and the Bureau 
of Justice Statistics), the Bureau of 
Prisons, the U.S. Marshals Service, the 
the Federal Bureau of investigation, the 
Drug Enforcement Administration and 
the Community Relations Service. 

List of Subjects in 28 CFR Part 67 
procedures, Controlled substances, 
Debarment and suspension 
(nonprocurement), Drug abuse, Fraud, 
Grant programs—Law, Grants 
administration, Reporting and 
recordkeeping requirements. 


Title 28 of the Code of Federal 
Regulations is amended as set forth 
below. 


Dick Thornburgh, 


1. The authority citation for part 67 
continues to read as follows: 


Authority: Executive Order 12549; Sec. 
5151-5160 of the Drug-Free Workplace Act of 
1988 (Pub. L. 100-690, Title V, Subtitle D; 41 
U.S.C. 701 et seg), Omnibus Crime Control 
and Safe Streets Act of 1968, 42 U.S.C. 3711, 
et seg (as amended}, Juvenile Justice and 
Delinquency Prevention Act of 1974, 42 U.S.C. 
5601, et seg {as amended), Victims of Crime 
Act of 1964, 42 U.S.C. 10601, ef seg (as 
amended); 18 U.S.C. 4042; and 18 U.S.C. 4351- 
4353. 


2. Subpart F and Appendix C to part 
67 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 
Sec. 


67.600 Purpose. 
67.605 Definitions. 


67.610 Coverage. 

67.615 Crounds for suspension of payments, 
suspension or termination of grants, or 
suspension or debarment. 

67.620 Effect of violation. 


67.625 Exception provision. 
67.630 Certification requirements and 
procedures. 


67.635 Reporting of and employee sanctions 
for convictions of criminal drug offenses. 


* * * * * 


Appendix C to Part 67—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR———, May 25, 1990. 


DEPARTMENT OF LABOR 
29 CFR Part 98 


RIN 1291-AA17 


FOR FURTHER INFORMATION CONTACT: 

Richard W. Strom on (202) 523-9174. 

List of Subjects in 29 CFR Part 98 
Debarment and 


suspension 
(nonprocurement), Drug abuse, Grant 
programs. 
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Title 29 of the Code of Federal 
Regulations is amended as set forth 
below. 

Elizabeth Dole, 
Secretary of Labor. 


Accordingly, the interim final rule 
amending 29 CFR part 98 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 


following changes: 


PART 98—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
(NONPROCUREMENT) AND 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 98 
continues to read as follows: 


Authority: E.O. 12549; Sec. 5151 of the Drug- 
Free Workplace Act of 1988 (Pub. L. 100-690, 
Title V, Subtitle D; 41 U.S.C. 701 et seq.}; 5 
U.S.C. 552-556. 


2. Subpart F and Appendix C to part 
98 are revised to read as set forth at the 
end of the common preamble. 

Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

98.600 Purpose. 

98.605 Definitions. 

98.610 Coverage. 

98.615 Grounds for suspension of payments, 
suspension or termination of grants, or 
suspension or debarment. 

98.620 Effect of violation. 

98.625 Exception provision. 

98.630 Certification requirements and 

ures. 

98.635 Reporting of and employee sanctions 
for convictions of criminal drug offenses. 

o * . * * 


Appendix C to Part 98—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR———, May 25, 1990. 


FEDERAL MEDIATION AND 
CONCILIATION SERVICE 


29 CFR Part 1471 


RIN 3076-AA02 


FOR FURTHER INFORMATION CONTACT: 
Lee A. Buddendeck, 202/653-5320. 
List of Subjects in 29 CFR Part 1471 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 
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Title 29 of the Code of Federal 
Regulations is amended as set forth 
below. 

Bernard E. DeLury, 
Director. 


Accordingly, the interim final rule 
amending 29 CFR part 1471 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 1471—GOVERNMENT-WIDE 


1. The authority citation for part 1471 
continues to read as follows: 


Authority: Executive Order 12549; Sec. 
5151-5160 of the Drug-Free Workplace Act of 
1988 (Pub. L. 100-690, Title V, Subtitle D; 41 
U.S.C. 701 et seq.), P-L. 95-524, Oct 27, 1978, 
29 USC 175a. 


2. Subpart F and Appendix C to part 
1471 are revised to read as set forth at 
the end of the common preamble. 


Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

1471.600 Purpose. 

1471.605 Definitions. 

1471.610 Coverage. 

1471.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

1471.620 Effect of violation. 

1471.625 Exception provision. 

1471.630 Certification requirements and 
procedures. 

1471.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


* * * 7 . 


Appendix C to Part 1471—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


DEPARTMENT OF THE TREASURY 
31 CFR Part 19 


RIN 1505-AA40 


FOR FURTHER INFORMATION CONTACT: 
Charles Schaefer (202) 566-9616. 


List of Subjects in 31 CFR Part 19 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 


Title 31 of the Code of Federal 
Regulations is amended as set forth 
below. 

Linda M. Combs, 
Assistant Secretary (Management). 


Accordingly, the interim final rule 
amending 31 CFR part 19 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


1. The authority citation for part 19 
continues to read as follows: 
: Executive Order 12549; Sec. 
5151-5160 of the Drug-Free Workplace Act of 
1988 (Pub. L. 100-690, Title V, Subtitle D; 41 
U.S.C. 701 et seq.); 31 U.S.C. 32. 


2. Subpart F and Appendix C to part 
19 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Sec. 

19.600 Purpose. 

19.605 Definitions. 

19.610 Coverage. 

19.615 Grounds for suspension of payments, 
suspension or termination of grants, or 

ion or debarment. 

19.620 Effect of violation. 

19.625 Exception provision. 

19.630 Certification requirements and 


procedures. 
19.635 Reporting of and employee sanctions 
for convictions of criminal drug offenses. 


* 7 . * * 


Appendix C to Part 19—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 


Management and Budget notice published at 
55 FR ————, May 25, 1990. 


DEPARTMENT OF DEFENSE 
Office of the Secretary 
32 CFR Part 280 


FOR FURTHER INFORMATION CONTACT: 
Dr. Mark Herbst, telephone (202) 694- 
0205. 

ADDITIONAL SUPPLEMENTARY 
INFORMATION: The Department of 
Defense is adopting the following final 
rule establishing requirements for a 
drug-free workplace for DoD grantees. 
In adopting this rule, DoD is establishing 
uniform practices within the Office of 
the Secretary of Defense, the Military 


Departments and the Defense Agencies 
that are consistent with those being 
established by other Executive 
Departments and Agencies. 


List of Subjects in 32 CFR Part 280 


Debarment and suspension 
(Nonprocurement), Drug abuse, Grant 
programs. 

Title 32 of the Code of Federal 
ee is amended as set forth 

ow. 


Linda M. Bynum, 
Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 
Accordingly, the interim final rule 
amending 32 CFR Part 280 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 280—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 


(NONPROCUREMENT) 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 280 
continues to read as follows: 

Authority: Executive Order 12549; Sec. 
5151-5160 of the Drug-Free Workplace Act of 
1988 (Pub. L. 100-690, Title V, Subtitle D; 41 
U.S.C. 701 et seq.); 5 U.S.C. 301. 


2. Subpart F and Appendix C to part 
280 are revised to read as follows: 


Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

280.600 Purpose. 

280.605 Definitions. 

280.610 Coverage. 

280.615 Grounds for suspension of 
payments, suspension or termination of 

debarment. 


280.625 Exception provision. 
280.630 Certification requirements and 


procedures. 

280.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


Appendix C to Part 280—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 


Management and Budget notice published at 
55 FR-——, May 25, 1990. 


DEPARTMENT OF EDUCATION 
34 CFR Part 85 


EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 





the Federal Register or later if the 
Congress takes certain adjournments. If 
you went to know the effective date of 
these regulations, call or write the 
penser pan Legarramartes 
person. A notice announcing the 
eee 


7400 (FTS 732-7400), 202-708-5580 (FTS 
458-5580) after May 6, 1990. 


make a certification for Federal Fiscal 
year 1990 until July 31, 1990. Any State 


Director, Grants and Contracts Service, 
U.S. Department of Education, 400 
Maryland Avenue SW. (Room 3124, 


In response to the invitation to 
comment in the interim final regulations 
published in the Federal Register on 
January 31, 1989 (54 FR 4947}, a number 
of comments and questions were 
received regarding the applicability and 
effect of the regulations on the Pell 
Grant and campus-based student 
financial assistance programs 
authorized by Title IV of the Higher 
Education ws of 1965 (HEA), as 


Educational Opportunity Grant (SEOG) 


programs. 
ae analysis of the aes follows. 
jor issues are grouped according to 
subject. Technical and other minor 
euggested changes the 


Secretary is not legally authorized to 
make under the applicable statutory 
authority—are not addressed. 


Pell Grant Program 


Comment: Commenters asked what is 
required under the provisions of the 
Drug-Free Workplace Act of students 
who receive a grant under the Pell Grant 


Discussion: These grants are 
considered direct grants to individuals 
and thus the certification requirements 
are applicable. To receive a Pell grant, a 
student must certify that, as a condition 
of receiving a Pell grant, he or she will 
not engage in the unlawful manufacture, 
distribution, dispensation, possession, or 
use of a controlled substance during the 
period covered by his or her Pell grant. 

Change: None. 

Comment: Commenters asked if Pell 
grant recipients must sign the 
certification statement annually. 

Discussion: Each student must sign 
the certification for any year in which he 
or she receives a Pell grant. 

Change: None. 

Comment: Commenters asked if a 
student who refuses to sign the 
certification required under the Drug- 
Free Workplace regulations in order to 
receive a Pell grant would still be 
eligible for other Title TV, HEA 


programs. 

Discussion: If a student does not sign 
the certification, he or she may not 
receive a Pell grant. However, the 
student could still be eligible for other 
Federal student assistance. The amount 
of the Pell grant that the student would 
have been eligible to receive would still 
be counted as (1) estimated financial 
assistance for the Stafford Loan, 
Supplemental Loans for Students (SLS), 
and PLUS programs and (2) as a 
resource under the campus-based 
programs and the Income Contingent 


Change: None. 

Comment: Commenters asked if by 
signing the certification statement 
required for the Pell Grant Program, a 
student is agreeing not to engage in the 
unlawful manufacture, distribution, 
dispensation, possession, or use of a 
controlled substance during the period 
covered by his or her Pell grant at all 
times, or just when he or she is 
attending classes. 

Discussion: By signing the 
certification required for eligibility 
under the Pel] Grant Program, a student 
is agreeing not to engage in the unlawful 
possession, or use of a 
substance during the period covered by 
his or her Pell grant at all times. For 
example, even if the student is off 
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campus, away for the weekend, or on a 
school break, the student has agreed 
that he or she will be drug-free during 
the period of time covered by his or her 
Pell grant. 

Change: None. 

Comment: Commenters asked what 
happens if a Pell grant recipient who has 
signed the certification is convicted of 
the unlawful manufacture, distribution, 
dispensation, possession, or use of a 
controlled substance during the period 
of enroliment covered by the Pell grant. 

Discussion: A Pell grant recipient 
convicted of a criminal drug offense 
resulting from a violation occurring 
during the period of enrollment covered 
by the Pell grant must report the 
cdnviction, in writing, within 10 
calendar days of the conviction, to the 
Director, Grants and Contracts Service, 
U.S. Department of Education. If the 
Department determines, in writing, that 
the reported conviction constitutes a 
violation of the Requirements for Drug- 
Free Workplace regulations, the Pell 
grant recipient shall be subject to 
suspension of payments under the grant, 
suspension or termination of the grant, 
or suspension or debarment. Failure of a 
Pell grant recipient to report the 
conviction constitutes a violation of 
these regulations and is subject to 
suspension of payments under the grant, 
suspension or termination of the grant, 
or suspension or debarment. If debarred, 
the student shall be ineligible for award 
of any grant from any Federal agency, 


for a period of up to five years. 


Change: None. 
Campus-Based Programs 

Comment: Commenters asked how the 
Drug-Free Workplace Act of 1988 affects 
institutions participating in the campus- 
based student financial assistance 
programs. 

Discussion: For purposes of the Act, 
institutions of postsecondary education 
participating in the campus-based 


and the program 

to be “grants.” Therefore, as of March 
18, 1989, as a precondition to receiving a 
grant, institutions of postsecondary 
education must certify annually (on a 
form provided by the Department) that 


they will provide a drug-free jace. 
Individual recipients of funds under the 
campus-based student financial 
assistance programs are not required to 
sign a certification. 

Change: None. 

Comment: Commenters asked if 
institutions of postsecondary education 
participating in the ca 
programs are required to certify 





Federal Register / Vol. 55, No. 102 / Friday, May 25, 1990 / Rules and Regulations 21699 


annually that they provide a drug-free 
workplace. 

Discussion: Yes. Institutions are 
required to certify annually that they 
will provide a drug-free workplace and 
to submit that certification as part of the 
Fiscal Operations Report and 
Application to Participate (FISAP) 
process. 

Change: None. 

Comment: Commenters asked if 
students employed under the College 
Work-Study (CWS) Program are 
considered to be employees of the 
institution for purposes of the Drug-Free 
Workplace requirements. 

Discussion: Students employed under 
the CWS Program are considered to be 
employees of the institution if the work 
is performed for the institution in which 
the student is enrolled. For work 
performed for {a).a Federal, State, or 
local public agency, or {(b) a private 


considered to be employees of the 
institution unless the 
between the institution and organization 


pus 
for the College Work-Study Program, 34 
CFR part 674). 

Change: None. 

Comment: Commenters questioned the 
necessity of having the Chief Executive 
Officer sign the “Certification Regarding 
. Drug-Free Workplace Requirements— 
Grantees Other Than Individuals” 
required of institutions of postsecondary 
education participating in the campus- 
based programs. A few commenters also 
asked what the policy is if the 
institution's Chief Executive Officer 
claims that he or she cannot sign a 
certification because the institution uses 
a private servicer to administer Title TV, 
HEA programs under a contractual 
arrangement and the institution has no 
empleyees directly engaged in the 
administration of the programs other 
than a limited number of its personnel 
— function in a contract monitoring 
role. 

Discussion: Under the Stadent 
Assistance ‘General Provisions 
regulations in 34‘CFR 688.12{a}{2), the 
institution enters into a written 
participation agreement with the 
Secretary in order to participate in the 
Title IV, HEA programs. Funds provided 
under the campus-based programs are 
considered to be “grants” awarded to 
postsecondary institutions as “grantees” 
directly rather than to a subordinate 
administrative component such as the 
financial aid office or student service 
division. Therefore, the Chief Executive 


Officer is res for the proper 
administration of the Tifle TV, HEA 
programs and for compliance with all 
statutory and regulatory requirements. 
Correspondingly, regardless of the 


' institution's relationship with « private 
Officer 


servicer, the Chief Executive 


drug-free 
behalf of the entire grantee organization 
(i.e., all departments, divisions, or other 
units of the institution) and és 
responsible for the implementation of 
the drug-free workplace requirements as 
specified in the Drug-Free Workplace 
regulations. The institution is not 
responsible for ensuring that the 
servicer as a subrecipient maintains a 
drug-free workplace. 

Change: None. 


List of Subjects in 34 CFR Part 85 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. Title 34 of the Code of Federal 
Regulations is amended as set forth 
below. 


Dated: May 10, 1990. 
Lauro F. Cavazos, 
Secretary of Education. 


Accordingly, the interim final rule 
amending 34 CFR part 85 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 85—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
(NONPROCUREMENT) AND 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 85 
continues to read as follows: 


Authority: Executive Order 12549; Sec. 
5151-5160 of the Drug-Free Workplace Act of 
1988 (Pub. L. 100-690, Title V, Subtitle D.41 
U.S.C. 701 et seg.); 20'U.S.C. 3474, 1221e- 
3{a)(1). 


2. Subpart F and Appendix C of part 
85 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec. 

85.600 ‘Purpose. 

85.605 Definitions. 

85.610 Coverage. 

85.615 Grounds for suspension of payments, 
suspension or termination of grants, or 
suspension or 

85.620 ffect of violation. 

85.625 Exception provision. 


Sec. 
85.630 Certification requirements and 
procedures. 


85.635 Reporting of and employee sanctions 
for convictions of criminal drug offenses. 


* * * * + 


Appendix C to Part 85—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR ———, May 25, 1990. 

3. Part 85 is further amended as 
follows: 

a. Section 85.630 is amended by: 
amending paragraph {c) introductory 
text by removing “June 30, 1990" and 
adding “July 31, 1990”; adding paragraph 
(c){1): amending paragraph {a2} by 
removing “June 30, 1990" and adding 


(1) If a State elects to make one 
certification in each Federal fiscal year 
as specified in paragraph {c) of this 
section it must forward its certification 
to: Office of Intergovernmental and 
Interagency Affairs. 

(d) * e+ 

(2) * ef 

(i) If a State agency elects to make 
one certification in each Federal fiscal 
year as specified in paragraph {d) of this 


section it must forward its certification 


b. Section 85.635 is amended by 
adding paragraphs (a}{1){i) and (b){1) to 
read as follows: 


§ 85.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


(a) *?e? 

(1) *e 

(i) A grantee must report convictions 
as specified in paragraph {ajf1) of this 
section to the Director, Grants and 
Contracts Service, Office of 
Management. 

(b) 6.68 ©@ 

(1) A grantee must report convictions 
as specified in paragraph {b) of this 
section to the Director, Grants and 
Contracts Service, Office of 
Management. 
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John Constance or Nancy Allard at 202- 
501-5110 (FTS 241-5110). 


List of Subjects in 36 CFR Part 1209 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs—Archives and records. 


Title 36 of the Code of Federal 
Regulations is amended as set forth 
below: 

Don W. Wilson: 
Archivist of the United States. 


Accordingly, the interim final rule 
amending 36 CFR part 1209 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


1. The authority citation for part 1209 
continues to read as follows: 


Authority: E.O. 12549; sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, title V, subtitle D; 41 U.S.C. 701 et 
seq.}; 44 U.S.C. 2104{a). 


2. Subpart F and Appendix C to part 
1209 are revised to read as set forth at 
the end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Purpose. 
Definitions. 

1208.610 Coverage. 

1208.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

1209.620 Effect of violation. 

1209.625 Exception provision. 

1209.630 Certification requirements and 


1209.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


Appendix C to Part 1208—Certification 
Drug-Free Workplace 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 44 
RIN 2900-AE66 


FOR FURTHER INFORMATION CONTACT: 
Mr. B. Michael Berger, Director, Records 
Management Service (723), Department 
of Veterans Affairs, 810 Vermont 
Avenue NW., Washington, DC 20420, 
(202) 233-6232. 


List of Subjects in 38 CFR Part 44 


Accounting, Administrative practice 
and procedures, Agreements, 
Debarment and suspension 
(nonprocurement), Drug abuse, Drug- 
free workplace, Grant programs—State 
cemetery and State veterans homes, 
Insurance, Loan guaranty, Reporting and 
recordkeeping requirements, 
Scholarships, Veterans, Vocational 
rehabilitation and education. 


Title 38 of the Code of Federal 
Regulations is amended as set forth 
below: 

Dated: May 11, 1990. 

Edward J. Derwinski, 
Secretary of Veterans Affairs. 


Accordingly, the interim final rule 
amending 38 CFR part 44 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 44—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
(NONPROCUREMENT) AND 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 44 
continues to read as follows: 


Authority: E.O. 12549; sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, title V, subtitle D; 41 U.S.C. 701 et 
seq.}; 38 U.S.C. 210{c). 


2. Subpart F and Appendix C to part 
44 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Sec. 

44.600 Purpose. 

44.605 Definitions. 

44.610 Coverage. 

44.615 Grounds for suspension of payments, 
suspension or termination of grants, or 
suspension or debarment. 

44.620 Effect of violation. 

44.625 Exception provision. 

44.630 Certification requirements and 
procedures. 

44.635 Reporting of and employee sanctions 
for convictions of criminal drug offenses. 


. * * * * 


Appendix C to Part 44—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 32 


RIN 2090-AA10 


FOR FURTHER INFORMATION CONTACT: 
Corinne Allison at (202) 245-4077. 


ADDITIONAL SUPPLEMENTARY 
INFORMATION: The Environmental 
Protection Agency (EPA) is highly 
decentralized and delegates the 
administration of its financial assistance 
programs to various Regional and 
Headquarters offices. For this reason, 
the Agency will not establish a central 
office to receive (1) drug-free workplace 
certifications or (2) notifications of 
criminal convictions for drug offenses 
occurring during the conduct of grant 
activity in the recipient's workplace. 
Submitting those materials directly to 
the Regional or Headquarters office 
responsible for processing the | 
application and administering the award 
is in the best interest of EPA's 
applicants/recipients. 


List of Subjects in 40 CFR Part 32 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 


Title 40 of the Code of Federal 
Regulations is amended as set forth 
below. 

Dated: May 3, 1990. 

William K. Reilly, 
Administrator. 

Accordingly, the interim final rule 
amending 40 CFR part 32 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 32—GOVERNMENT-WiDE 
DEBARMENT AND SUSPENSION 


(NONPROCUREMENT) AND 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 32 
continues to read as follows: 


Authority: E.O. 12549; secs. 5151-5160 of 
the Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.); 7 U.S.C. 136 et seq.; 15 U.S.C. 2601 et 
seq.; 20 U.S.C. 4011 et seq.; 33 U.S.C. 1251 et 
seq.; 42 U.S.C. 300f, 4901, 6901 et seq. 
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2. Subpart F and Appendix C to part 
32 are revised to read as set forth at the 
end of the common preamble. 

Subpart F—Drug-Free Workplace 
Requirements (Grants) 

Sec. 

32.600 Purpose. 

32.605 Definitions. 

32.610 Coverage. 


32.615 Grounds for suspension of payments, 
suspension.or termination of grants, or 
suspension or debarment. 

32.620 £ffect of violation. 


Reporting 
for convictions of criminal drug offenses. 


+ * . * * 


Appendix C to Part 32—Gertification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


Ida M. Ustad (202) 501-1224. 


List of Subjects in 41 CFR Part 105-68 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 


programs. 


Title 41 of the Code of Federal 
ean is amended as set forth 


Richard G. Austin, 
Acting Administrator. 

Accordingly, the interim final rule 
amending 41 CFR part 105-68 which was 


published at 54 FR 4947 on January 31, 
1989, is adopted asa final rule with the 
following changes: 


PART 105-68—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
MENT) AND 


1. The authority citation for part 105- 
68 continues to read as follows: 


Authority: Title V, Subtitle D; 41 U:S:C. 701 
et seq.; 40 U.S.C. 486({c). 


2. Subpart F and Appendix C to part 
105-68 are revised to read as set forth at 
the end of the common preamble. 


Subpart F—Drug Free Workplace 
Requirements {Grants) 


Sec. 

105-68.600 Purpose. 

105-68.605 Definitions. 

105-68.610 Coverage. 

105-68.615 Grounds for cuniaiinat 


105-68.630 Certification requirements and 
procedures. 

105-68.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 

. - * a * 


Appendix C to Part 185-68—Cerfification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


DEPARTMENT OF THE INTERIOR 


43 CFR PART 12 


RIN 1090-AA28 


FOR FURTHER INFORMATION CONTACT: 
Ceceil Coleman, Phone (202) 208-6431. 
Additional Supplementary 
Information: The Department of the 
Interior is not acentral 
location for the receipt of the documents 
required by §§ 12.630 and 12.635. 


List of Subjects in 43 CFR Part 12 


Cooperative agreements, Debarment 
and suspension eemenete Drug 
abuse, Grant programs, Grants 
administration. 


Title 43 of the Code of Federal 
Regulations is amended as set forth 
below. 

Dated: May 121, 1990. 

Lou Gallegos, 
Assistant Secretary—Policy, Management 
and Budget. 

Accordingly, the interim final rule 
amending 43 CFR part 12 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 


following changes: 


PART 12—ADMINISTRATIVE 
REQUIREMENTS AND COST 
PRINCIPLES FOR ASSISTANCE 
PROGRAMS 


1. The citation for part 12 
continues to read as follows: 


Authority: £.0. 12549; Sec. 5151-5160 of the 
Workplace Act of 1988 Pub. L. 
100-699, Title V, Subtitle D; 41 USC. 701 of 
seq.); 5 W.S:C. 308; Pub. L. 98-602; OMB 
Circulars A-i02 and A-110; and OMB 
Circular A-128. 


Subpart D—Governmentwide Debarment 
and Suspension (MNonprocurement) and 
Governmentwide Requirements for Drug- 
Free Workplace (Grants) 

2. In-subpart D the heading preceding 
§ 12800, $$ 12.000, 12.905, 12610, 12.615, 
12.620, 12.625, 12.630, and Appendix C to 
subpart D are revised, and § 12.635 is 
added to read as set forth at the endof 
the common preamble. 


Drug-Free Workplace Requirements (Grants) 


Sec. 

12800 Purpose. 

12305 Definitions. 

12.610 Coverage. 

12.615 Grounds for suspension of payments, 
suspension or termination of grants, or 
suspension or debarment. 

12.620 Effect of violation. 

12.625 Exception provision. 

12.630 Certification requirements and 


procedures. 
12.635 Reporting of and employee sanctions 
for convictions of criminal drug offenses. 


a. Section 12.610{c) is amended by 
removing “subparts A, B, C, D, and E” 
and adding “subpart D.” 

b. Section 12.630 is amended by 
adding paragraphs (c)(1) and {4){2){1) to 
read as follows: 

§$12.630 Certification requirements and 
procedures. 


* + . 


{c) * *e 


1) 
not designating a central location for the 
receipt of the statewide certifications 
from States. Therefore, each State shall 
ensure that a copy of their certification 
is submitted individually with respect to 


each grant sent to the 
Bureau/Office within the Department. 

(d) *ee 

(2) *ee 

(i) The Department of the Interiorés 
not designating a central location fer the 
receipt of State agency-wide 
certifications from State agencies. 
Therefore, each State shall 
ensure that a copy is 
individually with respect to each 
application sent to the 
within the Department. 
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c. Section 12.635 is amended by 


adding paragraphs (a)(1)(i) and (b)(1) to 
read as follows: 


s**t 


__ Ralaaien 


(i) The Department of the Interior is 
not designating a central location for the 
receipt of these notices from grantees. 
Therefore, the grantee shall provide this 
written notice to every grant officer, or 
other designee within a Bureau/ Office 
of the Department on whose grant 
activity the convicted employee was 
working. 

(b) e'e @ 

(1) The Department of the Interior is 
not designating a central location for the 
receipt of the notice from a grantee who 
is an individual. Therefore, the grantee 
who is an individual shali provide this 
writtten notice to the grant officer or 
other designee within the Bureau/Office 
within the Department. 


§§ 12.600, 12.605, 12.610, 12.615, 12.620, 
12.625, 12.630, and 12.635 [Amended] 

d. Sections 12.600, 12.605, 12.610, 
12.615, 12.620, 12.625, 12.630, and 12.635 
are further amended by removing “this 
subpart” and adding “the drug-free 
workplace requirements for grants” 
wherever “this subpart” appears, by 
removing “this part” and adding 
“subpart D” wherever “this part” 


Arthur E. Curry, Chief, Policy Division, 
Office of the Comptroller, (202) 646- 
3718. 


List of Subjects in 44 CFR Part 17 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 

Title 44 of the Code of Federal 
Regulations is amended as set forth 
below. 

Arthur E. Curry, 
Chief. Policy Division, Office of the 
Comptroller. 

Accordingly, the interim final rule 
amending 44 CFR part 17 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 17—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
(NONPROCUREMENT) AND 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 17 
continues to read as follows: 


Authority: E.O. 12549; Sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690), Title V, Subtitle D; 41 U.S.C. 701 et 
seq.). 

2. Subpart F and Appendix C to part 
17 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Sec. 
17.600 5 
17.605 Definitions. 

17.610 Coverage. 

17.615 Grounds for suspension of payments, 
suspension or termination of grants, or 
suspension or debarment. 

17.620 Effect of violation. 

17.625 Exception provision. 

17.630 Certification requirements and 
procedures. 

17.635 Reporting of and empioyee sanctions 
for convictions of criminal drug offenses. 

o * * 


Appendix C to Part 17—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR: . May 25, 1990. 


. J 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


45 CFR Part 76 


RIN 0991-AAG7 


FOR FURTHER INFORMATION CONTACT: 
Beverly Cordova, 202-245-0377. 
ADDITIONAL SUPPLEMENTARY 
INFORMATION: Sections 76.630(c) and 
(d)(2) and 76.635(a)(1) and (b) provide 
that a Federal agency may designate a 
central receipt point for State-wide and 
State agency-wide certifications, and for 
notification of criminal drug convictions. 
For the Department of Health and 
Human Services, the central receipt 
point is: Division of Grants Management 
and Oversight, Office of Management 
and Acquisition, Department of Health 
and Human Services, Room 517-D, 200 
Independence Ave., SW., Washington, 
DC 20201. 

However, please note that § 76.630(b) 
now provides, “For mandatory formula 
grants and entitlements which have no 
application process, grantees shall 
submit a one-time certification in order 
to continue receiving awards.” 
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List of Subjects in 45 CFR Part 76 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 


Title 45 of the Code of Federal 
Regulations is amended as set forth 
below. 


Dated: May 4, 1990. 
Louis W. Sullivan, 
Secretary, Department of Health and Human 
Services. 

Accordingly, the interim final rule 
amending 45 CFR part 76 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 76-—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
(NONPROCUREMENT) AND 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 76 
continues to read as follows: 


Authority: E.O. 12549; Sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690), Title V, Subtitle D; 41 U.S.C. 701 et 
seq). 5 U.S.C. 301. 


2. Subpart F and Appendix C to part 
76 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Sec. 
76.600 
76.605 


Purpose. 

Definitions. 

76.610 Coverage. 

76.615 Grounds for suspension of paymenis., 
suspension or termination of grants, or 
suspension or debarment. 

76.620 Effect-of violation. 

76.625 Exception provisions. 

76.630 Certification requirements and 
procedures. 

76.635 Reporting of and employee sanctions 
for convictions of criminal drug offenses. 


* * . - . 


Appendix C to Part 76—Certification 


Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


National Science Foundation 


45 CFR Part 620 


RIN 3145-AA16 


Rom, 357-7880. 
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List of Subjects in 45 CFR Part 620 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 

Title 45 of the Code of Federal 
Regulations is amended as set forth 
below. 

Jeff Fenstermacher, 

Assistant Director for Administration. 
Accordingly, the interim final rule 
amending 45 CFR part 620 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 

following changes: 


1. The authority citation for part 620 
continues to read as follows: 


Authority: E.O. 12549; Sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.); Sec. 11(a) of the National Science 
Foundation Act of 1950, as amended (42 
U.S.C. 1870{a)). 


2. Subpart F and Appendix C to part 
620 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Sec. . 

620.600 Purpose. 

620.605 Definitions. 

620.610 Coverage. 

620.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

620.620 Effect of violation. 

620.625 Exception provision. 

620.630 Certification requirements and 


procedures. 

620.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


* e . . * 


Appendix C to Part 620—Certification 
Drug-Free Workplace 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


National Endowment for the Arts 
45 CFR Part 1154 


RIN 3135-AA05 


FOR FURTHER INFORMATION CONTACT: 
Larry Baden, Grants Officer, 202-682- 
5403. ‘ 


ADDITIONAL SUPPLEMENTAL 
INFORMATION: Given the frequency of 
touring, performances, end exhibition 
activity of organizational applicants to 
the Arts Endowment and given the 
fluidity of those types of activities, it is 
not practical for these applicants to list 
places of performance at the time of 
application. Therefore, the Arts 
Endowment believes that the Office of 
Mangement and Budget-approved 
alternative for maintaining workplace 
information on file is the most 
responsible and least burdensome 
option for Endowment organizational 
applicants. 


List of Subjects in 45 CFR Part 1154 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 


programs. 


Title 45 of the Code of Federal 
Regulations is amended as set forth 
below. 

Cynthia C. Rand, 

Deputy Chairman for Management. 
Accordingly, the interim final rule 
amending 45 CFR part 1154 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 

following changes: 


1. The authority citation for part 1154 
continues to read as follows: 


Authority: E.O. 12549; Secs. 5151-5160 of 
the Drug-Free Workplace Act of 1968 (Pub. L. 
100-690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.)}; 20 U.S.C. 959(a)(1). 


2. Subpart F and Appendix C to part 
1154 are revised to read as set forth at 
the end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Sec. 

1154.600 Purpose. 

1154.605 Definitions. 

1154.610 Coverage. 

1154.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

1154.620 Effect of violation. 

1154.625 Exception provision. 

1154.630 Certification requirements and 


procedures. 

1154.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


Appendix C to Part 1154—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR———May 25, 1990. 


National Endowment for the 
Humanities 


45 CFR Part 1169 


RIN 3136-AA12 


FOR FURTHER INFORMATION CONTACT: 
David }. Wallace, (202) 786-0494. 


List of Subjects in 45 CFR Part 1169 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 


Title 45 of the Code of Federal 
Regulations is amended as set forth 
below. 


Lynne V. Cheney, 
Chairman, National Endowment for the 
Humanities. 

Accordingly, the interim final rule 
amending 45 CFR part 1169 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 
following changes: 


PART 1169—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
AND 


1. The authority citation for part 1169 
continues to read as follows: 


Authority: E.O. 12549; Secs. 5151-5160 of 
the Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.); 20 U.S.C. 959(a)(1). 


2. Subpart F and Appendix C to part 
1169 are revised to read as set forth at 
the end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Sec. 
1169.600 
1169.605 Definitions. 

1169.610 Coverage. 

1169.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

1169.620° Effect of violation. 

1169.625 Exception provision. 

1169.630 Certification requirements and 


ures. 

1169.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 
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45 CFR Part 1185 
RIN 3137-AA00 


FOR FURTHER INFORMATION CONTACT: 
Rebecca Danvers, 786-0539. 


List of Subjects in 45 CFR Part 1185 


Title 45 of the Code of Federal 
Regulations is amended as set forth 
below. 

Daphne Wood Murray, 

Director, Institute of Museum Services. 
Accordingly, the interim final rule 
amending 45 CFR part 1185 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 

changes: 


continues to read as follows: 


Authority: E.O. 12549; Section 5151-5160 of 
the Drug-Free Workplace Act of 1988 (Pub. L. 
108-690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq.}; 20 U.S.C. 961-68, as amended. 


2. Subpart F and Appendix C to part 
1185 are revised to read as set forth at 
the end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 


Sec. 

1185.600 Purpose. 

1185.605 Definitions. 

1185.610 Coverage. 

1185.615 Grounds for suspension of 
payments, suspension or termination of 
grants. or suspension or 

1185.620 Effect of violation. 

1165.625 Exception provision. 

1185.630 Certification requirements and 


procedures. 
1185.635 Report of and employee sanctions 
for convictions of criminal drug offenses. 


Appendix C to Part 1185—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


ACTION 
45 CFR Part 1229 


RIN 3001-AA16 


FOR FURTHER INFORMATION CONTACT: 
Margaret M. McHale at 202-634-9150. 


List of Subjects in 45 CFR Part 1228 


Accounting, Administrative practice 
and procedures, Debarment and 
suspension (nonprocurement), Drug 
abuse, Grant programs—Volunteer 
services, Grants administration, 
insurance, Reporting and recordkeeping 
requirements. 


Title 45 of the Code of Federal 
—! is amended as set forth 
w. 


Jane A. Kenny, 
Director, ACTION. 


Accordingly, the interim final rule 
amending 45 CFR part 1229 which was 
published at 54 FR 4947 on January 31, 
1989,.is adopted as a fina} rule with the 


following changes: 


PART 1229—GOVERNMENT-WIDE 
DEBARMENT AND SUSPENSION 
(NONPROCUREMENT) AND 
GOVERNMENT-WIDE REQUIREMENTS 
FOR DRUG-FREE WORKPLACE 
(GRANTS) 


1. The authority citation for part 1229 
continues to read as follows: 


Authority: E.O. 12549: Sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, Title V, Subtitle D; 41 U.S.C. 701 et 
seq; Pub. L. 93-113; 42 U.S.C. 4951, et seq.; 42 
U.S.C. 5060. 


2. Subpart F and Appendix C to part 
1229 are revised to read as set forth at 
the end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Granis) 


Sec. 

1229.600 

1229.605 Definitions. 

1229.610 

1229.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

1229.620 Effect of violation. 

1229.625 Exception provision. 

1229.630 Certification requirements and 


procedures. 

1229.635 Reporting of and employee 
sanctions for convictions of criminal! drug 
offenses. 


Appendix C to Part 1229—Certification 
Regarding Drug-Free Workplace 
Requirements 


Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR . May 25, 1990. 


COMMISSION ON THE BICENTENNIAL 
OF THE UNITED STATES 
CONSTITUTION 


45 CFR Part 2016 


FOR FURTHER INFORMATION CONTACT: 
Jack McDade, Acting Director of 
Administration, (202) 653-5330. 


List of Subjects in 45 CFR Part 2016 


Debarment and 
(nonprocurement), Drug abuse, Grant 
programs, Grants administration, 
Reporting and recordkeeping 
requirements. 

Title 45 of the Code of Federal 
Regulations is amended as set forth 
below: 

Dr. Herbert M. Atherton, 
Staff Director and Director of Education. 


Accordingly, the interim final rule 
amending 45 CFR part 2016 which was 
published at 54 FR 4947 on January 31, 
1989, is adopted as a final rule with the 


following changes: 
PART 2016—GOVERNMENT-WIDE 


1. The authority citation for part 2016 
continues to read as follows: 


Authority: Public Law 96-101, as amended; 
title V of Public Law 99-194; and title V of 
Public Law 101-62. 


2. Subpart F and Appendix C to part 
2016 are revised to read as set forth at 
the end of the common preamble. 


Subpart F—Drug-Free Workplace 

Requirements (Grants) 

Sec 

2016.600 Purpose. 

2016.605 Definitions. 

2016.610 Coverage. 

2016.615 Grounds for suspension of 
payments, suspension or termination of 
grants, or suspension or debarment. 

2016.620 Effect of violation. 

2016.625 Exception provision. 


2016.635 Reporting of and employee 
sanctions for convictions of criminal drug 
offenses. 


Appendix C to Part 2016—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 PR . May 25, 1990. 
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DEPARTMENT OF TRANSPORTATION 
49 CFR Part 29 


RIN 2105-AB64 


FOR FURTHER INFORMATION CONTACT: 
Robert C. Ashby, 202-366-9306. 


List of Subjects in 49 CFR Part 29 


Debarment and suspension 
(nonprocurement), Drug abuse, Grant 
programs. 


Title 49 of the Code of Federal 
Regulations is amended as set forth 
below. 

Samuel K. Skinner, 
Secretary of Transportation. 


Accordingly, the interim final rule 
amending 49 CFR part 29 which was 
published at 54 FR 4947 on January .31, 
1989, is adopted as a final rule with the 
following changes: 


1. The authority citation for part 29 
continues to read as follows: 


Authority: E.O. 12549; sec. 5151-5160 of the 
Drug-Free Workplace Act of 1988 (Pub. L. 
100-690, title V, subtitle D; 41 U.S.C. 701 et 
seq.); 49 CFR part 322. 


2. Subpart F and Appendix C to part 
29 are revised to read as set forth at the 
end of the common preamble. 


Subpart F—Drug-Free Workplace 
Requirements (Grants) 

Sec. 

29.600 Purpose. 

29.605 Definitions. 

29.610 Coverage. 


Sec. 

29.615 Grounds for suspension of payments, 
suspension or termination of 
suspension or debarment. 

29.620 Effect of violation. 

29.625 Exception provision. 

29.630 Certification requirements and 

lures. 


grants, or 


29.635 Reporting of and employee sanctions 
for convictions of criminal drug offenses. 


Appendix C to Part 29—Certification 
Regarding Drug-Free Workplace 
Requirements 

Cross Reference: See also Office of 
Management and Budget notice published at 
55 FR ———, May 25, 1990. 


[FR Doc. 90-11589 Filed 5-24-90; 8:45 am] 
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48 CFR Parts 1, 9, 23, 42, and 52 
[Federal Acquisition Circular 84-57] 


AGENCIES: Department of Defense 
(DoD), General Services Administration 
(GSA), and National Aeronautics and 


Acquisition Regulation (FAR) to 
implement the Drug Free Workplace Act 
of 1988 (Pub. L. 100-690). The Civilian 
Agency Acquisition Council and the 
Defense Acquisition Regulatory Council 
are issuing this final rule to adopt and 
amend the interim rule (FAC 84-43) 
published in the Federal Register on 
January 31, 1989 (54 FR 4967). The Act 
requires that certain contractors certify 
that they will maintain a drug-free 
workplace. 

partes: Effective Date: July 24, 1990. This 
rule applies to contracts awarded on or 
after that date, and for modifications 
awarded on or after that date which 
require a justification and approval (see 
subpart 6.3). 

FOR FURTHER INFORMATION CONTACT: 
Ms. Margaret A. Willis, FAR Secretariat, 
Room 4041, GS Building, Washington, 
DC 20405, (202) 501-4755. Please cite 
Federal Acquisition Circular 84-57. 


The FAR revisions included in this 
final rule implement the Drug-Free 
Workplace Act of 1988 (Pub. L. 100-690) 
and are applicable to all Federal 
agencies. Generally, all-offerors on 
contracts expected to equal or exceed 
$25,000 will be required to certify that 
“et will maintain a drug-free workplace 

-_— 

(1) Publishing a statement notifying 
employees that drug abuse in the 
workplace is prohibited; 

(2} Establishing an ongoing, drug-free 
awareness program to inform its 
employees of the dangers of drug abuse, 
the contractor's drug-free workplace 
policy, the availability of drug 
counseling programs, and the possible 


employer of any criminal drug statute 
conviction for a violation occurring in 
the.workplace, and requiring the 
contractor to so notify the Government; 
(4) Requiring the imposition of 
sanctions or remedial measures for an 
employee convicted of a drug abuse 
violation in the workplace; and 
(5) Continuing, in good faith, to 
comply with the above requirements. 
With respect to contractors consisting 
of only one individual, regardless of the 
dollar value of the contract, the 
regulation requires the individual to 
certify that he/she will not engage in 
unlawful conduct related to controlled 
substances in the workplace. 
Development or promulgation of a drug- 
free awareness program is not required 
for contractors consisting of only one 
individual. The agencies intend that a 
“principal investigator,” in a research or 
similar contract, be viewed as an 
individual only if the contract is 
awarded directly to the investigator. 
The regulation also provides various 
remedies to the Government for a 
contractor's false certification, violation 
of the certification, or failure to make a 
good faith effort to provide a drug-free 
workplace program. The remedies 
provided are suspension of payments, 
termination of the contract for default, 
and suspension or debarment of the 
contractor. 


B. Paperwork Reduction Act 


This final rule is deemed to contain 
information collection requirements. 
Public comments concerning the 
information collection requirement 
pertaining to the interim rule were 
previously invited in the Federal 
Register on January 23, 1989. The Office 
of Management and Budget, pursuant to 
5 CFR part 1320, granted approval for a 
paperwork collection requirement under 
OMB Control Number 9000-0101. 
However, the information collection 
requirements in this final rule remain 
unchanged. 


C. Regulatory Flexibility Act 

It is expected that this final rule will 
have a singificant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601, et seq.). A Final Regulatory 
Flexibility Act Analysis has been 
prepared and will be submitted to the 
Chief Counsel for Advocacy of the Small 
Business Administration. A copy of the 
Final Regulatory Flexibility Act 


Analysis is available from the FAR 
Secretariat upon request. 


D. Public Comments 


An interim rule was published in the 
Federal Register on January 31, 1989 (54 
FR 4967}, and the comments received 
were considered in the development of 
this final rule. 


List of Subjects in 48 CFR Parts 1, 8, 23, 
42, and 52 


Government procurement. 
Dated: May 16, 1990. 


Albert A. Vicchiolla, 
Director, Office of Federal Acquisition Policy. 


Federal Acquisition Ciscular 


[Number 64-57] 


Unless otherwise specified, all 
Federal Acquisition Regulation (FAR) 
and other directive material contained 
in FAC 84-57 is effective July 24, 1990, 
for contracts awarded on or after that 
date which require a justification and 
approval (see subpart 6.3). 

(The provisions of the interim rule 
remain in effect until the effective date 
of this rule.) 

Eleanor Spector, 

Deputy Assistant Secretary of Defense for 
Procurement, DoD. 

Richard H. Hopf, 

Associate Administrator for Acquisition 
Policy, GSA. 


§.J. Evans, 
Assistant Administrator for Procurement, 
NASA. 


Federal Acquisition Circular (FAC) 
84-57 amends the Federal Acquisition 
Regulation (FAR) as specified below: 


Item I—Drug-Free Workplace 


FAR 9.405(a), 9.406-1(c), 9.406-2(b) 
and (d), 9.406-4(a), 9.407-2(a), 23.501, 
23.503, 23.504, 23.505, 23.506, and 42.302 
are revised, and a provision at 52.223-5, 
and a clause at 52.223-6 are revised to 
implement the Drug-Free Workplace Act 
of 1988 (Pub. L. 100-690). The Act was 
passed to ensure that Government 
contractors establish and maintain a 
drug-free workplace. As of March 18, 
1989, the regulations require 
Government contractors, including 8{a) 
contractors, to certify, in order to be 
eligible for award, that they will provide 
a drug-free workplace through certain 
enumerated acts. The Act provides 
specified remedies to the Government 
for failure of the contractor to comply. 
Special rules apply to contracts with 
individuals. 

This requirement is effective July 24, 
1990, for contracts awarded on or after 
that date and for modifications awarded 
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on or after that date which require a 
justification and approval (see subpart 
6.3). Until the effective date of this final 
rule, the provisions of the interim rule 
remain in effect. 

Accordingly, the interim rule 
amending 48 CFR parts 1, 9, 23, and 52, 
which was published at 54 FR 4967-4971 
on January 31, 1989, is adopted as a final 
rule with the following changes which 
includes a change to part 42: 

1.-The authority citation for 48 CFR 
parts 1, 9, 23, 42 and 52 continues to read 
as follows: 


Authority: 40 U.S.C. 486{c}; 10 U.S.C. 
Chapter 137; and 42 U.S.C. 2473{c). 


PART 9—CONTRACTOR 
QUALIFICATIONS 


§9.405 [Amended] 


2. Section 9.405 is amended by 
removing in paragraph {a), at the end of 
the first sentence, the parenthetical 
phrase “(see 9.405-2, 9.406-1(c), and 
9.407-1(d))” and inserting in its place the 
parenthetical phrase “{see 9.405-2, 
9.408-1{c), 9.407-1(d), and 23.506(e)}”. 

3. Section 9.406-1 is amended by 
revising paragraph (c) to read as 
follows: 


§9.406-1 General. 


. ” * 7 * 


(c) A contractor’s debarment shall be 
effective throughout the executive 
branch of the Government, unless an 
acquiring agency's head or a designee 
(except see 23.506(e)} states in writing 
the compelling reasons 
continued business dealings between 
that agency and the contractor. 


§9.406-2 [Amended] 

4. Section 9.406-2 is amended by 
adding in paragraph (b)(2}{iii), at the end 
of the sentence, the paren 
reference “{see 23.504)”. 

5. Section 9.406-4 is amended by 
revising in paragraph (a}, the third 
sentence to read as follows: 


§9.406-4 Period of debarment. 

{a)* * * If suspension precedes a 
debarment, the suspension period shall 
be considered in determining the 
debarment period. 


* * = 7 


9.407-2 [Amended] 

6. Section 9.407-2 is amended by 
adding in paragraph (a)(4){iii), at the end 
of the sentence, the parent 
reference “(see 23.504).” 


PART 23—ENVIRONMENT, 
CONSERVATION, OCCUPATIONAL 
SAFETY, AND DRUG-FREE 
WORKPLACE 


7. Section 23.501 is amended by 
the text and 


paragraph (c) to read as follows: 


23.501 Applicability. 

This subpart applies to all contracts, 
including contracts with 8(a) contractors 
under FAR subpart 19.8 and 
modifications which require a 
justification and approval (see subpart 
6.3) except— 


(c) Contracts by law enforcement 
agencies, if the head of the law 
enforcement agency or designee 
involved ee that application of 

this subpart would be inappropriate in 
connection with the law enforcement 
agency's undercover operations; or 


8. Section 23.503 is amended by 


Drug-free workplace means the site(s) 
for the performance of work done by the 
contractor in connection with a specific 
contract at which employees of the 
contractor are prohibited from engaging 
in the unlawful manufacture, 
distribution, dispensing, possession, or 
use of a controlled substance. 

Employee means an employee of a 
contractor directly engaged in the 

of work under a 
Government contract. “Directly 
engaged” is defined to include all direct 
cost employees and any other contract 
employee who has other than a minimal 
impact or involvement in contract 
performance. 

9. Section 23.504 is amended by 

the introductory text of 
paragraph (a)(2); by revising paragraphs 
(a)(4), (a)(5), and (a)(6); and by addin adding 
paragraph (d) to read as follows: 


23.504 

(2) Establishing an ongoing drug-free 
awareness program to inform its 
employecs shest— 


(4) Notifying al —— in writing 
in the statement required 
subparagraph (oy) of this, tection, that 
asa tion of employment on 
covered contract, the employee will— 
(i) Abide by the terms of the 
statement; and 


BEST COPY AVAILABLE 


(ii) Notify the employer in writing of 
the employee's conviction under a 


writing within 10 calendar days after 
receiving notice under subdivision 
(a)(4){ii) of this section, from an 

or otherwise 


ll 
taking one ee 
eon employee who is 
cunttidieia diuadbennthdetes 
occurring in the workplace: 


(d) For a contract of 30 days or more 
performance duration, the contractor 
shall comply with the provisions of 
paragraph (a) of this section within 30 
calendar after contract award, 


granting such 

co 

factors as the number of contractor 
employees at the worksite, whether the 
contractor has or must ae a drug- 
free workplace 


the contractor shall comply with the 
provisions of paragraph (a) of this 
section as soon as possible, but in any 
case, by a date prior to when 
performance is expected to be 
completed. 

10. Section 23.505 is revised to read as 
follows: 


23.505 Solicitation provision and contract 
clause. 


(1) Of any dollar value if the contract 
is expected to be awarded to an 
"te meenad equal or exceed 

(2) to or 

$25,000, if the contract is expected to be 
awarded to other than an individual. 
eS 


f this section apply. 
aed officers shall not insert 
the provision at 52.223-5, Certification 
Regarding A Drug-Free Workplace, or 





the clause at 52.223-6, Drug-Free 
Workplace, in solicitations or contracts, 
if-— 

(1) The resuitant contract is to be 
performed entirely outside of the United 
States, its territories, and its 
possessions; 

(2) The resultant contract is for law 
enforcement agencies, and the head of 
the law enforcement agency or designee 
involved determines that application of 
the requirements of this subpart would 
be inappropriate in connection with the 
law enforcement agency's undercover 
operations; or 

(3) Inclusion of these requirements 
would be inconsistent with the 
international obligations of the United 
States or with the laws and regulations 
of a foreign country. 


23.506 [Amended] 

11. Section 23.506 is amended in 
paragraph (e) by removing in the first 
sentence the word “subpart” and 
inserting in its place the word “section”. 


PART 42—CONTRACT 
ADMINISTRATION 


- Section 42.302 is amended by adding 
paragraph (a)(66) to read as follows: 


42.302 Contract administration functions. 
(a) *ee 
(66) Determine that the contractor has 
a drug-free workplace program and drug 
free awareness program (see subpart 
23.5). 


* * * . 


PART 52—SOLICITATION 
PROVISIONS AND CONTRACT 
CLAUSES 


13. Section 52.223-5 is amended in the 
clause by removing in the title of the 
provision the date “(March 1989)" and 
inserting in its place the date “(JUL 
1990)"; by revising in paragraph (a) the 
definitions “Drug-free workplace” and 
“Employee”; by revising the 
introductory text of paragraphs (b), 
(b){2). and (b)(6); and by revising 
paragraphs (b)(4), (b)(5), and (e) to read 
as follows: 


52.223-5 Certification Regarding A Drug- 
Free Workplace. 


(a) *ee 

“Drug-free workplace” means the site(s) for 
the performance of work done by the 
Contractor in connection with a specific 
contract at which employees of the 


Contractor are prohibited from engaging in 
the unlawful manufacture, distribution, 
dispensing, possession, or use of a controlled 
substance. 

“Employee” means an employee of a 
Contractor directly engaged in the 
performance of work under a Government 
contract. “Directly engaged” is defined to 
include all direct cost employees and any 
other Contractor employee who has other 
than a minimal impact or involvement in 
contract performance. 


. * * * o 


(b) By submission of its offer, the offeror, if 
other than an individual, who is making an 
offer that equals or exceeds $25,000, certifies 
and agrees, that with respect to all employees 
of the offeror to be employed under a contract 
resulting from this solicitation, it will—no 
later than 30 calendar days after contract 
award (unless a longer period is agreed to in 
writing), for contracts of 30 calendar days or 
more performance duration; or as soon as 
possible for contracts of less than 30 calendar 
days performance duration, but in any case, 
by a date prior to when performance is 
expected to be completed— 


* + + - - 


{2) Establish an ongoing drug-free 
awareness program to inform such employees 
about— 


* * * * * 


(4) Notify such employees in writing in the 
statement required by subparagraph (b)(1) of 
this provision that, as a condition of 
continued employment on the contract 
resulting from this solicitation, the employee 
will— 

(i) Abide by the terms of the statement; and 

(ii) Notify the employer in writing of the 
employee's conviction under a criminal drug 
statute for a violation occurring in the 
workplace no later than 5 calendar days after 
such conviction; 

(5) Notify the Contracting Officer in writing 
within 10 calendar days after receiving notice 
under subdivision (b)(4){ii) of this provision, 
from an employee or otherwise receiving 
actual notice of such conviction. The notice 
shall include the position title of the 
employee: and 

(6) Within 30 calendar days after receiving 
notice under subdivision (b)(4)(ii) of this 
provision of a conviction, take one of the 
following actions with respect to any 
employee who is convicted of a drug abuse 
violation occurring in the workplace: 


. * . * ce 


(e) In addition to other remedies available 
to the Government, the certification in 
paragraphs (b) or (c) of this provision 
concerns a matter within the jurisdiction of 
an agency of the United States and the 
making of a false, fictitious, or fraudulent 
certification may render the maker subject to 
prosecution under Title 18, United States 
Code, Section 1901. 


14. Section 52.223-6 is amended in the 
introductory text by removing the 


Federal Register / Vol. 55, No. 102 / Friday, May 25, 1990 / Rules and Regulations 


reference “23.505(c)" and inserting in its 
place “23.505(b)”; in the title of the 
clause by removing the date “(Mar. 
1989)" and inserting in its place “(JUL 
1990)"; by revising in paragraph (a) the 
definitions “Drug-free workplace” and 
“Employee”; by revising the 
introductory text of paragraphs (b), 
(b)(2), and (b)(6); by revising paragraphs 
(b)(4). (b)(5), and (d) to read as follows: 


52.223-6 Drug-Free Workplace. 


(a) *e 
. . * . 7 

“Drug-free workplace” means the site(s) for 
the performance of work done by the 
Contractor in connection with a specific 
contract at which employees of the 
Contractor are prohibited from engaging in 
the unlawful manufacture, distribution, 
dispensing, possession, or use of a controlled 
substance. 

“Employee” means an employee of a 
Contractor directly engaged in the 
performance of work under a Government 
contract. “Directly engaged” is defined to 
include all direct cost employees and any 
other Contractor employee who has other 
than a minimal impact or involvement in 
contract performance. 


* . + o + 


(b) The Contractor, if other than an 
individual, shall—within 30 calendar days 
after award (unless a longer period is agreed 
to in writing for contracts of 30 calendar days 
or more performance duration); or as soon as 
possible for contracts of less than 30 calendar 
days performance duration— 


. . . * * 


(2) Establish an ongoing drug-free 
awareness program to inform such employees 
about— 


* * * o * 


(4) Notify such employees in writing in the 
statement required by subparagraph (b)(1) of 
this clause that, as a condition of continued 
employment on this contract, the employee 
will— 

(i) Abide by the terms of the statement; and 

(ii) Notify the employer in writing of the 
employee's conviction under a criminal drug 
statute for a violation occurring in the 
workplace no later than 5 calendar days after 
such conviction. 

(5) Notify the Contracting Officer in writing 
within 10 calendar days after receiving notice 
under subdivision (a)(4)(ii) of this clause, 
from an employee or otherwise receiving 
actual notice of such conviction. The notice 
shall include the position title of the 
employee: 

(6) Within 30 calendar days after receiving 
notice under subdivision (b)(4)(ii) of this 
clause of a conviction, take one of the 
following actions with respect to any 
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employee who is convicted of a drug abuse 
violation occurring in the workplace: 


. * * 7 +. 


(d) In addition to other remedies available 
to the Government, the Contractor's failure to 
comply with the requirements of paragraphs 
(b) or (c) of this clause may, pursuant to FAR 
23.506, render the Contractor subject to 
suspension of contract payments, termination 
of the contract for default, and suspension or 


debarment. 


|FR Doc. 90-11721 Filed 5-24-90; 8:45 am] 
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DEPARTMENT OF EDUCATION 
aes feng 


AGENCY: Department of Education. 
ACTION: Final regulations. 


SUMMARY: The Secretary amends 
program regulations to implement 
changes in coverage for Department of 
Education programs subject to Executive 
Order 12372 (Intergovernmental Review 
of Federal Programs). These changes are 
required to comply with amendments 
published on July 6, 1986 to the 
regulations in 34 CFR part 79 that 
implement the Executive Order. Those 
amendments to part 79 revised the 
criteria for inclusion and exclusion of 
programs subject to State review under 
the Executive Order. The notice of 
proposed rulemaking for these changes 
provided an opportunity for the public to 
comment on revisions to the lists of 
included and excluded programs. The 
notice also allowed each State to select 
the programs to be subject to that 
State's review process. 
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments. If 
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
Federal Register. 
FOR FURTHER INFORMATION CONTACT: 
Linda Mount, Telephone: (202) 732-3671. 
SUPPLEMENTARY INFORMATION: 
Executive Order 12372 (the Order), 
signed July 14, 1982, was intended “to 
foster an intergovernmental partnership 
and a strengthening federalism by 
‘relying on State and local processes for 
the State and local government 
coordination and review of proposed 
Federal financial assistance and direct 
Federal development.” 

On June 24, 1983, the Secretary 
published regulations in 48 FR 29158, 
implementing the Order. The Secretary 
published amendments to these 
regulations (at 51 FR 20823, June 9, 1986) 
to implement changes in criteria for 
program coverage issued in OMB's 
March 14, 1985, memorandum entitled 
“Procedural Changes in Agency 


Implementation of Executive Order 
12372.” 

On March 13, 1989, the Secretary 
published a notice of proposed 
rulemaking to amend certain program 
regulations to bring them within the 
coverage of the Order, as specified in 
the new part 79 criteria. Also published 
with that document were two new 
appendices—Appendix A, Programs for 
Inclusion for State Review under 
Executive Order 12372 and Appendix B, 
Programs for Exclusion from Review 
under Executive Order 12372. The 
appendices include all included and 
excluded programs implemented on or 
before December 31, 1989. Regulations 
for each program implemented after that 
date indicate whether the program is 
subject to the Order. The Department 
will publish supplements to the lists 
before the end of this year, indicating 
whether new programs are included or 
excluded. 

The Department has reviewed all of 
its current programs for coverage under 
the Order according to the revised OMB 
criteria. Under these criteria, a Federal 
assistance program or activity is 
included for State review unless the 
program or activity does not directly 
affect State or local governments, is 
proposed Federal legislation, regulation, 
or budget formulation, or involves one of 
the following: (1) National security, (2) 
procurement, (3) direct payments to 
individuals, (4) financial transfers for 
which Federal agencies have no funding 
discretion or direct authority te approve 
specific sites or projects, (5) research 
and development that is national in 
scope, and (6) assistance to federally- 
recognized Indian tribes. 


Analysis of Comments and Changes 

In response to the Secretary's . 
invitation in the NPRM for public 
comment, ten parties submitted 
comments on the proposed regulations. 
An analysis of the comments and of the 
changes in the regulations since 
publication of the NPRM follows: 

There were a number of comments 
related to listing of programs in the 
Catalog of Federal Domestic Assistance 
that were not related to program 
coverage under this Executive Order. 
Therefore, those comments are not 
discussed in this preamble. 


General comments 


Comment: Two commenters inquired 
if a noncompeting continuation grant 
application requires a review by a State 
agency, particularly if the original award 
— the date these rules become 

inal. 

Discussion: The first continuation 
award for which application is made 
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after these regulations become effective 
will be covered by these regulations. 
Further, awards under all new programs, 
including multi-year awards, are 
covered under part 79 unless the 
applicable program regulations exclude 
that program from coverage under the 
Order. 

Changes: None. 

Comment: One commenter was 
concerned that adherence to this Order 
would result in undue lengthening of the 
grant application process. 

Discussion: Adherence to these 
regulations will not usually result in 
lengthening of the time between 
submission of the proposal and the 
actual time of the grant award is made 
since the period between the submission 
of the proposal and the grant award is 
usually more than the 60-day comment 
period provided for State comment 
under the regulations. 

Changes: None. 

Comment: One commenter expressed 
concerns over the disadvantages that 
the university community would 
experience as a result of the proposed 
change to programs covered under the 
Order since a responsible level of 
review presently exists. 

Discussion: By establishing a single 
point of contact (SPOC), the State can 
coordinate programs to avoid 
duplication within the State. The normal 
university-State relationship would not 
provide this kind of coordination ability. 

Changes: None. 

Comment: Some commenters 
questioned whether programs not listed 
in these regulations are covered under 
the Order. The regulations for each 
program specifies whether the 
regulations in part 79 implementing the 
Order apply to the program. If a new 
program does not have regulations, part 
79 provides that the program is 
automatically covered (34 CFR 79.3(b)). 
This final regulation only amends 
program regulations that do not already 
apply part 79 to add coverage of that 
part for programs that meet the criteria 
for coverage. The application notice for 
each discretionary grant program 
specifies whether the program is subject 
to review under the Executive Order. 

Change: None. 


Appendices A and B 


Comment: Several commenters 
suggested that some programs be moved 
from the included list to the excluded 
list. These included the Supplemental 
Education Opportunity Grant (SEOG), 
State Student Loan Incentive Grant 
{SSIG), and Paul Douglas Teacher 
Scholarship Programs. The justification 
offered for why these programs should 
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be excluded was that funds are awarded 
through States or institutions of 
postsecondary education to students. 

Discussion: The applicable criterion 
for exclusion under the Order provides 
that the funds must be paid by the 
Federal Government directly to the 
individual. The funds awarded in the 
above programs go first to the State or 
the postsecondary institution and then 
to the individual. Therefore, these 
programs cannot be properly excluded 
from coverage. (See 34 CFR 79.3(c)(5)). 

Change: None. 

Comment: A commenter suggested 
that the National Resource Centers and 
Fellowship Program for Language and 
Area or Language and International 
Studies, and the Undergraduate 
International Studies and Foreign 
Language Program be moved to the 
excluded list based on the rationale that 
funds under this program support 
research that is national in scope and go 
directly to the individual. 

Discussion: The funds awarded under 
these programs do not go directly to 
individuals but rather go first to 
postsecondary institutions and are 
therefore not excluded under the Order. 
They also do not conduct research and 
development that is national in scope 
and therefore do not fall into one of 
OMB's categories for exclusion. These 
programs remain on the list of included 
programs. The International Research 
and Studies program does support 
research and development that is 
national in scope and remains on the list 
of excluded programs. 

Change: None. 

Comment: Clarification of the 
appropriate placement for several 
programs was sought by several 
commenters. 

Discussion: The Rehabilitation 
Services Administration-Service 
Projects program (CFDA #84.128) 
appears both in appendix A and 
appendix B. There are several 
components under 84.128. All 
components are covered except 84.128H 
which is excluded from coverage under 
the Order. 


Executive Order 12291 


These proposed regulations have been 
reviewed in accordance with Executive 
Order 12291. They are not classified as 
major because they do not meet the 
criteria for major regulations established 
in the order. 


Paperwork Reduction Act of 1980 


These proposed regulations have been 
examined under the Paperwork 
Reduction Act of 1980 and have been 
found to contain no information 
collection requirements. 


Assessment of Educational Impact 


In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed regulations would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States. 

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States. 


List of Subjects 
34 CFR Part 300 


Administrative practice and 
procedure, Education, Education of 
handicapped, Equal educational 
opportunity, Privacy, Private schools. 


34 CFR Part 315 


Education, Education of handicapped, 
Education—research, Government 
contracts, Student aid, Teachers. 


34 CFR Part 332 
Education, Education of handicapped. 
34 CFR Part 365 


Education, State Independent Living, 
Reporting and recordkeeping 
requirements, Vocational rehabilitation 
services. 


34 CFR Part 366 


Education, Grant programs—social 
programs, Vocational rehabilitation. 


34 CFR Part 367 


Education, Independent living 
services, Older Blind individuals, 
Reporting and recordkeeping 
requirements, Vocational rehabilitation. 


34 CFR Part 369 


Education, Grant Programs—social 
programs, Vocational rehabilitation. 


34 CFR Part 380 


Education, Grants program— 
education, Grants program—social 
programs, Reporting and recordkeeping 
requirements, Vocational rehabilitation. 


34 CFR Part 385 

Education, Vocational rehabilitation. 
34 CFR Part 396 

Education, Vocational rehabilitation. 
34 CFR Part 400 


Adult Education, Education, 
Education of disadvantaged, Equal 
educational opportunity, Private 
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schools, Schools, School construction, 
Vocational education, Women. 


34 CFR Part 607 

Colleges and universities, Education. 
34 CFR Part 608 

Colleges and universities, Education. 
34 CFR Part 609 

Colleges and universities, Education. 
34 CFR Part 624 

Colleges and universities, Education. 
34 CFR Part 628 

Colleges and universities, Education. 
34 CFR Part 629 


Adult education, Colleges and 
universities, Education, Veterans. 


34 CFR Part 630 


Colleges and universities, Education, 
Government contracts. 


34 CFR Part 631 


Colleges and universities, Education, 
Educational research, Employment, 
Manpower training programs, Student 
aid. 

34 CFR Part 637 


Colleges and universities, Education, 
Education of disadvantaged, 
Educational study programs, Equal 
educational opportunity, Science and 
technology. 


34 CFR Part 639 


Colleges and universities, Education, 
Educational study programs, Law. 


34 CFR Part 643 


Colleges and universities, Education, 
Education of disadvantaged, Education 
of handicapped. 


34 CFR Part 644 


Colleges and universities, Education 
of disadvantaged, Education, Education 
of handicapped. 


34 CFR Part 645 


Colleges and universities, Education, 
Education of disadvantaged, Education 
of handicapped. 


34 CFR Part 646 


Bilingual education, Education, 
Education of disadvantaged, Education 
of handicapped, Government contracts. 


34 CFR Part 649 


Colleges and universities, Education, 
Energy, Mineral resources, Mines, 
Scholarships and fellowships. 
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34 CFR Part 656 
Education, Foreign language. 
34 CFR Part 657 
Education, Fellowships. 
34 CFR Part 658 
34 CFR Part 692 
State-administered- 
education, Student aid. 
Dated: May 21, 1990. 
Lauro F. Cavazos, 
Secretary of Education. 
_ The Secretary proposes to amend 
parts 300, 315, 332, 365, 366, 367, 369, 380, 
385, 396, 400, 607, 608, 609, 624, 628, 629, 
630, 631, 637, 639, 643, 644, 645, 646, 649, 


656, 657, 658, and 692 of title 34 of the 
Code of Federal Regulations as follows: 


PART 300—ASSISTANCE TO STATES 
FOR EDUCATION OF HANDICAPPED 
CHILDREN 


1. The authority citation for part 300 
continues to read as follows: 


Authority: 20 U.S.C. 1411-1420, unless 
otherwise noted. 
§ 300.3 [Amended] 

2 Section bees by 


part 79 (Intergovernmental Review of 
Department of Education Programs and 
Activities).” 


PART 315—PROGRAM FOR 
SEVERELY HANDICAPPED CHILDREN 


"3. The authority citation of part 315 
continues to read as follows: 


Authority: 20 US.C. 1424, unless otherwise 
noted. 


4. In § 315.3, paragraphs (b) (3) and (4) 
are revised to read as follows: 
§315.3 What regutations apply to this 
program? 

{b) *ee 

{3) Part 77 (Definitions that Apply to 
Department Regulations): 

(4) Part 79 (Intergovernmental Review 


of Department of Education Programs 
and Activities). 


[Authority: 20 U.S.C. 1424, 20 U.S.C. 3474{a)) 
PART 332—EDUCATIONAL MEDIA 
RESEARCH, PRODUCTION, 
DISTRIBUTION, AND TRAINING 


5. The authority citation for part 332 is 
revised to read as follows: 


Authority: 20 U.S.C. 1451-2452, unless 
otherwise noted. 


§3323 [Amended] 
6. Section 332.3 is amended 


by 
removing “77 and” and adding, in their 
place, the words “77, 79, and”. 


PART 365—THE STATE INDEPENDENT 
LIVING REHABILITATION SERVICES 
PROGRAM 


7. The authority citation for part 365 
continues to read as follows: 


Authority: 29 U.S.C. 796a~d-1, unless 
otherwise noted. 


§ 365.1 [Amended] 


8. Section 365.1(b)(1) is amended by 
removing the word “and”, and by 
adding “, and part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities),” before the 
period at the end of the sentence. 


PART 366—CENTERS FOR 
INDEPENDENT LIVING 


9. The authority citation for part 366 
continues to read as follows: 

Authority: 29 U.S.C. 711(c) and 796{e), 
unless otherwise noted. 


$366.3 [Amended] 

10. Section 366.3(a) is amended by 
removing the word “and” each place it 
appears, and by adding “, and part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)” before the period at the end 
of the sentence. 


PART 367—INDEPENDENT LIVING 
SERVICES FOR OLDER BLIND 
INDIVIDUALS 


11. The authority citation for part 367 
continues to read as follows: 


Authority: 29 U.S.C. 796f, unless otherwise 
noted. 


§ 367.4 [Amended] 


12. Section 367.4{a) is amended by 
removing the word “and” and by adding 
the words “, and part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)” before the period at the end 
of the sentence. 


PART 369—VOCATIONAL 
REHABILITATION SERVICE 
PROJECTS 


13. The authority citation for part 369 
continues to read as follows: 


Authority: 29 U.S.C. 711{c}, 732, 750, 775. 


777 (a){1) and (a\{3). 777b. 777, and 795g. 
unless otherwise noted. 


§ 369.3 [Amended] 
14. Section 369.3{a) is amended by 


, removing the word “and”, and by 


adding “, and part 79 (intergovernmental 
Review of Department of Education 
Programs and Activities}, except that 
part 79 does not apply to the 
Handicapped American Indian 
Vocational Rehabilitation Service 
Projects Program (34 CFR part 371)” 
before the period at the end of the 
sentence. 


PART 380—SPECIAL PROJECTS AND 
DEMONSTRATION FOR PROVIDING 
SUPPORTED EMPLOYMENT SErVICES 
TO INDIVIDUALS WITH SEVERE 
HANDICAPS AND TECHNICAL 
ASSISTANCE PROJECTS 


15. The authority citation for part 380 
continues to read as follows: 

Authority: 29 U.S.C. 711{c) and 777a{d). 
unless otherwise noted. 
$380.8 [Amended] 

16. Section 380.8(a) is amended by 


adding “, part 79 (Intergovernmeatal 
Review of Department of Education 
Programs and Activities)” before “Part 
80”. 


‘ 


PART 385—REHABILITATION 
TRAINING 


17. The authority citation for part 385 
continues to read as : 


Authority: 29 U.S.C. 711{c}, 744, and 776, 
unless otherwise noted. 


§385.3 [Amended] 

18. Section 385.3{a) is amended by 
removing the word “and”, and by 
adding “, and part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities)" before the 
period at the end of the sentence. 


PART 396—TRAINING OF 
INTERPRETERS FOR DEAF 
INDIVIDUALS 


19. The authority citation for part 396 
is revised to read as follows: 


Authority: 29 U.S.C. 744{d), unless 
otherwise noted. 


20. In § 396.3, paragraph (a)(3) and (4) 
are revised to read as follows: 


§ 396.3 What regulations apply to this 
program? , 


” * . 7. o 


(a) *** 
(3) Part 77 (Definitions that Apply to 
Department Regulations); and 
(4) Part 79 (Intergovernmental Review 
of Department of Education Programs 
and Activities). 
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(Authority: 29 U.S.C. 774{d}) 


PART 400—VOCATIONAL EDUCATION 
PROGRAMS—GENERAL PROVISIONS 


21. The authority citation for part 400 
continues to read as follows: 


Authority: 29 U.S.C. et seq., unless 
otherwise noted. 


§ 400.3 [Amended] 

22. Section 400.3{f) is amended by 
adding “except that part 79 does not 
apply to any applications submitted by 
an Indian tribal organization that is 
eligible under 34 CFR 410.2(a}(1) of the 
Indian and Hawaiian Natives 
(34 CFR Part 410)” before the period at 
the end of the sentence. 


23. The authority citation for part 607 
continues to read as follows: 


Authority: 20 U.S.C. 1057-1059, 1066-1069F, 
unless otherwise noted. 


§607.6 [Amended] 

24. Section 607.6(a) is amended by 
removing “Regulations; and Part 78 
(Education Appeal Board).” and adding 
in their place “Regulations; and Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities).” 


PART 608—STRENGTHENING 
HISTORICALLY BLACK COLLEGES 
AND UNIVERSITIES PROGRAM 


25. The authority citation for part 608 
continues to read as follows: 


Authority: 20 U.S.C. 1060 through 1063a, 
1063c, and 1069c, unless otherwise noted. 


§608.3 [Amended] 


26. Section 608.3(a) is amended by 
removing the word “and”, and adding 
“, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)” before the period at the end 
of the sentence. 


27. The authority citation for part 609 
continues to read as follows: 


Authority: 20 U.S.C. 1063b and 1088c, 
unless otherwise noted. 


§609.3 [Amended] 

28. Section 609.3({a) is amended by 
removing the word “and” and adding 
“, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education Programs and 


Activities)” before the period at the end 
of the sentence. 


PART 624—INSTITUTIONAL AID 
PROGRAMS—GENERAL PROVISIONS 

29. The authority citation for part 624 
continues to read as follows: 


Authority: 20 U.S.C. 1051-1069c, unless 
otherwise noted. 


§624.5 [Amended] 

30. Section 624.5(a) introductory text 
is amended by removing “and”, and 
adding in its place a comma after 
“(Direct Grant Programs)” and adding 
“, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education 
Activities),” after “(Definitions)”. 


PART 628—ENDOWMENT 
CHALLENGE GRANT PROGRAM 


31. The authority citation for part 628 
continues to read as follows: 


Authority: 20 U.S.C. 1065a, unless 
otherwise noted. 


32. In § 628.5, paragraph (b)(1){v) is 
added and paragraph (b)(2) is revised to 
read as follows: 


§628.5 What regulations apply to the 
Endowment Challenge Grant Program? 


* * 


and 


—. 

(v) The regulations in 34 CFR part 79. 

(2) Except as specifically indicated in 
paragraph (b)(1) of this section, the 
Education t General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74 through 77 do not apply. 


(Authority: 20 U.S.C. 10652) 


PART 629—VETERANS EDUCATION 
OUTREACH PROGRAM 


33. The authority citation for part 629 


* continues to read 2s follows: 


Authority: 20 U.S.C. 1070e-1, unless 
otherwise noted. 


34. In § 629.4, paragraph (a)(5) is 
added to read as follows: 


§629.4 What regulations apply? 

(a) Se 2. @ 

(5) 34 CFR Part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities). 


(Authority: 20 U.S.C. 1070e-1, 1088) 

PART Senate THE 
IMPROVEMENT OF POSTSECONDARY 
EDUCATION 


35. The authority citation for part 630 
continues to read as follows: 


Authority: 20 U.S.C. 1135-1135a-2, 1135e- 
1135e-1, unless otherwise noted. 


§ 630.4 [Amended] 

36. Section 630.4{a)(1) is amended by 
removing the word “and,” and by 
adding before the period at the end of 
the sentence “, and Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 


PART 631—COOPERATIVE 
EDUCATION PROGRAM—GENERAL 


37. The authority citation for part 631 
continues to read as f : 


Authority: 20 U.S.C. 1133-1133b, unless 
otherwise noted. 


§631.4 [Amended] 

38. Section 631.4{a)(1) is amended by 
removing the word “and”, and by 
adding before the period at the end of 
the sentence “, and 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 


PART 637—MINORITY SCIENCE 
IMPROVEMENT PROGRAM 


39. The authority citation for part 637 
continues to read as follows: 


Authority: 20 U.S.C. 1135b-1135b-3, 1135d- 
1135d-6, unless otherwise noted. 


$637.3 [Amended] 

40. Section 637.3({a) is amended by 
removing the word “and”, and by 
adding before the period at the end of 
the sentence, “, and Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 


PART 639—LAW SCHOOL CLINICAL 
EXPERIENCE PROGRAM 


41. The authority citation for part 639 
continues to read as follows: 


Authority: 20 U.S.C. 1134s-1134t, unless 
otherwise noted. 


$639.3 [Amended] 

42. Section 639.3({a) is amended by 
removing the word “and” after the 
words “(Direct Grant Programs)” and 
adding. i in its place a comma, and by 
removing “(Definitions)” and adding, in 
its place, the words “(Definitions that 
Apply to Department ae and 
34 CFR Part 79 (Intergovernmental 
Review of Department of Education 
Programs and Activities)”. 


PART 643—TALENT SEARCH 
PROGRAM 


43. The authority citation for part 643 
continues to read as follows: 
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Authority: 20 U.S.C. 1070d-1, unless 
otherwise noted. 


§643.5 [Amended] 

44. Section 643.5({a) is amended by 
removing the word “and,” and adding, in 
its place, a comma and by adding before 
the period at the end of the sentence, 
“, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 


PART 644—EDUCATIONAL 
OPPORTUNITY CENTERS PROGRAM 


45. The authority citation for part 644 
continues to read as follows: 


Authority: 20 U.S.C. 1070d-1c, unless 
otherwise noted. 


§644.5 [Amended] 

46. Section 644.5(a) is amended by 
removing the word “and,” and adding, in 
its place, a comma, and by adding 
before the period at the end of the 
sentence “, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 


PART 645—UPWARD BOUND 
PROGRAM 


47. The authority citation for part 645 
continues to read as follows: 


Authority: 20 U.S.C. 1070d, 1070d-14, unless 
otherwise noted. 


§645.5 [Amended] 

48. Section 645.5(a) is amended by 
removing the word “and” and adding, in 
its place, a comma, and by adding 
before the period at the end of the 
sentence, “, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 

49. The authority citation for part 646 
continues to read as follows: 


Authority: 20 U.S.C. 1070, 1070d-1b, unless 
otherwise noted. 


PART 646—STUDENT SUPPORT 
SERVICES PROGRAM 


§646.5 [Amended] 

50. Section 646.5(a) is amended by 
removing the word “and” and adding, in 
its place, a comma, and by adding 
before the period at the end of the 
sentence “, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 


PART 649—PATRICIA ROBERTS 
HARRIS FELLOWSHIPS PROGRAM 


51. The authority citation for part 649 
continues to read as follows: 


Authority: 20 U.S.C. 1134d-1134f, unless 
otherwise noted. 


§ 649.3 [Amended] 


52. Section 649.3(a) is amended by 
removing the word “and” after 
“Department Regulations),” and by 
adding after “Appeal Board),” “, and 
Part 79 (Intergovernmental Review of 
Department of Education Programs and 
Activities),”. 


AND AREA OR LANGUAGE AND 
INTERNATIONAL STUDIES 


53. The authority citation for part 656 
continues to read as follows: 


Authority: 20 U.S.C. 1122, unless otherwise 
noted. 


$656.6 [Amended] 


54. Section 656.6{c) is amended by 
removing the word “and” and adding, in 
its place, a comma, and by adding 
before the period at the end of the 
sentence “, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 


PART 657—FOREIGN LANGUAGES 
AND AREA STUDIES FELLOWSHIPS 
PROGRAM 


55. The authority citation for part 657 
continues to read as follows: 


Authority: 20 U.S.C. 1122, unless otherwise 
noted. 


56. Section 657.4({c) is amended by 
removing the word “and” and adding, in 
its place, a comma, and by adding 
before the period at the end of the 
sentence “, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 


57. The authority citation for part 658 
continues to read as follows: 


Authority: 20 U.S.C. 1124, unless otherwise 
noted. 


§658.3 [Amended] 


58. Section 658.3(c) is amended by 
removing the word “and” and adding, in 
its place, a comma, and by adding 
before the period at the end of the 
sentence “, and 34 CFR Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 
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PART 692—STATE STUDENT 
INCENTIVE GRANT PROGRAM 


59. The authority citation for part 692 
is revised to read as follows: 


Authority: 20 U.S.C. 1070c-1070c-4, unless 
otherwise noted. 


§692.3 [Amended] 

60: Section 692.3(b) is amended by 
removing the word “and”, and by 
adding before the period at the end of 
the sentence “, and Part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities)”. 


Note: This appendix is not to be codified in 
the Code of Federal Regulations. 


Appendix A—Programs Included for 
State Review Under Executive Order 
12372! 


' This list includes programs implemented on or 
before December 31, 1988. 





Note: This appendix is not to be codified in 
the Code of Federal Regulations. 


Appendix B—Programs Excluded From 
State Review Under Executive Order 
12372 2 





Research in education on the handi- 


for the conduct of special educa- 
tion research and studies. Re- 
search is national in scope and 
does not affect individual States. 
Guaranteed student loan program 


student or to parents of the stu- 
dent. 


Exclusion Justification: 

Gergraduate and graduate stu- 
dents. Participating institutions re- 
ceive direct allocations of Federal 
funds according to national fund- 
ing formulas. Funds are ultimately 
peid directly to students 

Perkins loan program to schools....... 

Exciusion Justification: 

Funds for this program provide reim- 
bursement for the value of loan 
Cancellations as prescribed by 
statute. The Department has no 
discretion in determining the 
amount of these reimbursements. 

Perkins direct student loan... 


84.037 


64.038 


puna 
Ni 
iia 


Exciusion Justification: 
This program is a student financial 
assistance program based on a 


pursue college or other postsec- 
ondary education goals. 

indian education—grants to Indian 
controled schools. 

Exclusion Justification: 

This program ts designed to meet 
the special needs of indian chil- 
dren. Single Points of Contact 
may not review applications sub- 
mitted by 1 


applications to Single Points of 
Contact for review as required by 
this Order. 
AStS if EduiCQtiOi.....cco.cosccccsecorcseceveees 
Exclusion Justification: 


Legisiation for this program identi 


fies the two grantess; The Kenne 
dy Center and the National Com- 
mittee on Arts for the Handi- 
capped and therefore, the Depart- 
ment has no funding discretion. 

indian education fellowship for 
indian studénts. 


| 
| 84.087 
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Program CFDA No. 
Exclusion Justificati 
Grant recipient is designated in leg- 
islation. 
<lliatigsineiealllgstieatasiaticichapitiicenieaisteesteh ssth tabled 


[FR Doc. 90-12168 Filed 5-24-90; 8:45 am] 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 91 
[Docket No. 26242, Notice No. 90-16] 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to 
suspend, until December 30, 1993, 
certain provisions of the regulations 
which require the installation and use of 
automatic altitude reporting (Mode C) 
transponders (Mode C rule). This 
proposed rule would provide access to 
specified outlying general aviation (GA) 
airports within 30 miles of a terminal 
control area (TCA) primary airport 
(Mode C veil) for aircraft without a 
Mode C transponder. The FAA believes 
that the operation of an aircraft without 
a Mode C transponder can be safely 
accommodated provided that the 
operation is conducted in areas not 
currently within air traffic control (ATC) 
radar coverage and not predominantly 
used by aircraft required to install and 
use traffic alert and collision avoidance 
systems (TCAS) equipment. The FAA 
expects that radar coverage in some 
Mode C veil airspace will improve as a 
result of scheduled radar system 
upgrades. After new radar are 
in service, the FAA may conduct field 
evaluations to reassess the actual radar 
coverage in appropriate areas. Based on 
those reassessments, the FAA may 


Dates: Comments nee be received on 
or before july 24, 1990. 

‘ADDRESSES: Comments to the proposal 
may be mailed or delivered in triplicate 
to the Federal Aviation Administration, 
Office of the Chief Counsel, Attention: 
Rules Docket (AGC-204), Docket No. 
26242, 800 Independence Avenue SW.., 


between 8:30 a.m. and 5 p.m., except on 
Federal holidays. 


Rules Branch, ATO-230, Federal 


Aviation Administration, 800 
Independence Avenue SW., 
Washington, DC 20591; telephone (202) 
267-8783. 

SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments should identify the regulatory 
docket or notice number and be 
submitted in triplicate to the Rules 
Docket address specified above. All 
comments received on or before the 
closing date for comments will be 
considered by the Administrator before 
taking further rulemaking action. 
Persons wishing the FAA to 
acknowledge receipt of their comment 
submitted in response to this notice 
must include a self-addressed, stamped 
postcard on which the following 
statement is written: “Comments to 
Docket Number 26242.” The postcard 


will be date/time stamped and returned — 


to the commenter. The proposals im this 
notice may be changed as a result of 
comments received. All comments 
submitted will be available in the Rules 
Docket, both before and after the closing 
date for comments, for examination by 
interested persons. A report 
summarizing substantive public contact 
with FAA persennel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM 

Any may obtain a copy of this 
NPRM by submitting a request to the 
Federal Aviation Administration, Office 
of Public Affairs, Attention: Public 
Information Center, APA-200, 800 
Independence Avenue SW., 


(202) 267-3484. Communications must 
identify the notice number of this 
NPRM. 

Persons interested in being placed on 
a mailing list for future notices should 
also request a copy of Advisory Circular 
No. 11-2A which describes the 
application procedure. 
Background and Need for Rulemaking 

Effective July 1, 1989, § 91.24 of the 
Federal Aviation Regulations (FAR) 
requires aircraft operating in a Mode C 
veil to be equipped with an operable 
Mode C transponder. Aircraft not 
originally certificated with an engine- 
driven electrical system or which have 
not subsequently been certified with 
such a system installed, balloons, and 
gliders are excluded from this 
requirement. The Mode C requirement 
resulted from regulatory 
initiated under Notice 88-2 (53 FR 4306, 
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February 12, 1988; final rule adopted 53 
FR 23356, June 21, 1988). 

In September 1989, in order to provide 
for requests to deviate from the Mode C 
transponder requirements for operations 
within a Mode C veil, the FAA issued 
internal guidance to ATC facilities 
vegarding the issuance of an ATC 
authorization to operate without a Mode 
C transponder. Such an authorization 
must be applied for by each aircraft 
operator and is processed by an ATC 
facility on a case-by-case basis. If 
approved, the authorization specifies 
any restriction or condition determined 
by the ATC facility to be necessary to 
ensure that the operation can be 
conducted safely and will not impact on 
other operations. Although there may be 
circumstances which are applicable to 
many operators or a group of operations 
(such as operations to and from a 
specific outlying airport or operations 
conducted in areas of no radar 
coverage), ATC authorizations must be 
requested and granted on an individual 
basis only. This aspect of the 
authorization process has been 
inefficient and time-consuming for both 
operators and ATC staff with regard to 
authorizing operations conducted at 
outlying airports or in areas of noradar ~ 
coverage. 

As a result, the FAA believes that it 
would be beneficial to provide some 
temporary means of allowing access to 
outlying GA airports with a minimum of 
ATC involvement. However, the means 
of providing access should be consistent 
with the safety provisions of the Mode C 
rule and the legislation which required 
that rule. Further, in response to over 
65,000 comments received to Notice 88- 
2, the FAA stated in the preamble to the - 
Mode C rule (53 FR 23356, June 21, 1988) 
that it would consider a means of 
providing access to outlying GA airports 
for those aircraft not equipped with 
Mode C transponders. However, such 
action would be taken only to the extent 
that it would be consistent with 
maintaining adequate safety within the 
TCA and the airspace surrounding the 
TCA primary airport. 

Safety Benefits of the Mode C Rule 


The FAA attributes four safety 
benefits to the installation and use of 
Mode C transponders. First, automated 
ATC radar tracking systems compare 
altitude information from airborne Mode 
C transponders, stored flight plan 
information, and radar positional 
information of aircraft operating within 
the ATC system to provide an automatic 
conflict alert warning to advise 
controllers of the potential loss of 
appropriate separation standards 





Federal Register / Vol. 55, No. 102 / Friday, May 25, 1990 / Proposed Rules 


between two or more aircraft. The 


equipped aircraft to the presence of a 
aircraft. 
Third, the automated ATC tracking 
the aircraft 


The conflict alert, low-altitude alert, 
and MCI functions altitude 
information from Mode C transponders 
to be detected by ATC radar systems. 


that is outside ATC radar coverage. 
However, the FAA believes certain 


in implementation schedule 
next several years. As discussed earlier, 


current TCAS equipment does not 
provide the flightcrew of a TCAS- 
equipped aircraft with a warning or 
collision conflict resolution 


required to install TCAS equipment. 


ATC Radar System improvements 
The FAA expects the radar coverage 

rane ce deep act name 

improve as a result of the 

upgrading of radar systems at each TCA 

eerie 


actual radar coverage on a site-by-site 
basis. Those reassessments may result 
in future proposed rulemaking to: [1) 
Extend the period that the Mode C 
transponder requirement are proposed 
to be suspended if the evaluations 


reached, the FAA is listing the airports 
in this NPRM to provide the public with 
as much information as possible to 
allow full consideration of the impact of 
the TCA proposals and the Mode C veil 
on their operations. Should any of the 
TCA’s be established, the 


roposed 
suspension of the Mode C transponder 
requirements for operations in the 
vicinity of the listed will be 
coincident with the effective date of the 
establishment of that TCA. The list of 
airports within the proposed 
Washington Tri-Area TCA Mode C veil 


at which operations are proposed to be 
excluded fram the Mode C C transponder 


for ashington 
Tri-Area TCA would coincide with the 
effective date of the Washington Tri- 
Area TCA, should that TCA become 


However, the FAA may conduct field 
evaluations to reassess the radar 

coverage within certain TCA Mode C 
veils on a site-by-site basis after new 


designated airport 
the Mode C veil. The routing would be 
consistent with established traffic 
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minimum safe altitudes. Routings to and 
from each airport are intentionally 
unspecified to permit the pilot, 
complying with § 91.79, to avoid 
operating over obstructions, noise- 
sensitive areas, etc. Further, should the 
pilot of an aircraft, intending to operate 
into or out of an airport listed in the 
proposed SFAR, determine that the 
operation at or below the specified 
altitude would be unsafe due to 


factors, then the pilot should seek relief 
from the Mode C transponder 
requirement via that ATC authorization 
process. 

Aircraft operations at, to, or from the 
listed airports would be suspended from 
the Mode C transponder requirement 
until December 30, 1993. This time 
period would accommodate the 
scheduled upgrading of present ATC 
radar systems at each TCA airport and 
an evaluation period to determine the 
' extent of radar coverage within each 
Mode C veil as a result of radar system 
enhancements. Based on the results of 
these evaluations, the period that the 
Mode C transponder requirement would 
be suspended for operations at certain 
airports could be extended on a site-by- 
site basis by a subsequent notice 
published in the Federal Register. 

Operations of aircraft without Mode C 
transponders at airports not listed in the 
proposed SFAR would continue to be 
safely accommodated in accordance 
with existing provisions for individual 
ATC authorizations. 


Requests for Comments 


Comments are requested on the 
specific proposal contained in this 
notice, particularly on the airports 
included or which ought to be included, 
the altitude restriction at each airport, 
and the provisions for access to these 
airports. The FAA received 
approximately 65,000 comments to the 
NPRM regarding the establishment of a 
Mode C transponder requirement for 
aircraft operations within 30 miles of a 
TCA primary airport (Notice 88-2; 53 FR 
4306, February 12, 1988) and 
approximately 10,000 comments were 
received in response to an industry- 
sponsored petition to allow greater 
access to Mode C veils (Notice PR-88- 
16). Basic issues relating to the Mode C 
requirement have been exhaustively 


Regulatory Evaluation Summary 
Introduction 


This section summarizes the full 
regulatory evaluation prepared by the 
FAA which provides more detailed 
information on estimates of the potential 
economic consequences of this proposed 
rule. This summary and the full 
evaluation quantify, to the extent 
practicable, estimated costs to the 
private sector, consumers, Federal, State 
and local governments, as well as 
anticipated benefits. 

Executive Order 12291, dated 
February 17, 1981, directs Federal 
agencies to promulgate new regulations 
or modify existing regulations only if 
potential benefits to society for each 
regulatory change outweigh potential 
costs. The order also requires the 
preparation of a Regulatory Impact 
Analysis of all major rules except those 
responding to emergency situations or 
other narrowly defined exigencies. A 
major rule is one that is likely to result 
in an annual effect on the economy of 
$100 million or more, a major increase in 
consumer costs, a significant adverse 
effect on competition, or highly 
controversial. 

The FAA has determined that this 
proposed rule would not be major as 
defined in the executive order. 
Therefore a full regulatory analysis, that 
includes the identification and 
evaluation of cost reducing alternatives 
to the proposal, has not been prepared. 
Instead, the agency has prepared a more 
concise document termed a regulatory 
evaluation that analyzes only this 
proposal without identifying 
alternatives. In addition to a summary of 
the regulatory evaluation, this section 
also contains an initial regulatory 
flexibility determination required by the 
1980 Regulatory Flexibility Act (Pub. L. 
96-354) and an international trade 
impact assessment. If the reader desires 
more detailed economic information 
than this summary contains, then he/she 
should consult the full regulatory 
evaluation contained in the docket. 


Benefit and Cost Analysis 
Costs 

This proposed rule would be relieving 
in nature and would not be expected to 
impose costs on either society or the 
FAA. In addition, this proposal would 
not impose significant costs on the 
aviation community (namely, fixed base 
operators). This assessment is based on 
rationale ——— : = following 
discussion for each of these ps. 

For the FAA, this sianaae aie would 
not impose additional costs for either 
personnel or equipment. The acquisition 
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of new radar tracking systems is a 
routine cost of upgrading FAA 
equipment and would not occur as a 
result of this proposed rule. In addition, 
this proposed rule would not impose 
costs for personnel. This is because the 
proposed temporary suspension of the 
Mode C transponder requirement is 
expected to enhance air traffic control 
(ATC) operations efficiency by 
eliminating the need for ATC 
authorizations at the subject designated 
airports. This proposed action would 
reduce the demand on ATC personnel 
and equipment resources. 

This proposed rule would not have an 
adverse impact on aviation safety. The 
FAA believes that access to certain 
outlying GA airports by aircraft without 
Mode C transponders can be 
accommodated without diminishing 
Mode C safety benefits, provided the 
operation is conducted outside radar 
coverage. When aircraft operations are 
confined exclusively to areas of no 
radar coverage, the full safety benefits 
of the Mode C rule cannot be realized. 
Future enhancement of the radar 
tracking system is expected to increase 
radar coverage, thus extending the 
Mode C benefits to more areas outside 
of the current radar coverage. The 
scheduled installation of the new radar 
tracking systems at all TCA primary 
airports is expected to be completed in 
about three years. After new radar 
systems are in service, the FAA may 
conduct field evaluations to reassess 
actual radar coverage. Those 
reassessments could result in future 
proposed rulemaking to amend the 
proposed suspension period for 
operations at certain airports. 

For the aviation community, the FAA 
anticipates no significant costs would be 
incurred by fixed base operators (FBO’s) 
as the result of this proposed rule. Fixed 
base operators represent the most likely 
group to potentially incur costs. These 
costs would be in the form of lost 
revenues from the relocation of GA 
aircraft without Mode C transponders as 
a result of this proposed action. 
However, the FAA believes that any 
potential cost impact on FBO’s would be 
insignificant. The FAA believes that GA 
aircraft operators based at non- 
designated airports within a Mode C 
veil and currently authorized to operate 
without a Mode C transponder would 
have little incentive to relocate since: (1) 
The ATC authorization contains those 
conditions and provisions necessary for 
safe operation and the operator has 
agreed to comply with those provisions; 
and (2) the renewal process for an 
existing authorization is less 
cumbersome than the first-time 
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eae, Be 


airport 

of the Mode C veil. Thus, although this 
proposed rule would provide greater 
access to a Mode C veil, the FAA 
believes that this proposed rule would 
not much of an incentive for GA 
aircraft operators to relocate. This 
assessment is further supported by the 
belief that the vast majority of CA 
aircraft operators required to have Mode 
Cc will have acquired them 
by December 30, 1990. This is when the 

for such equipment at 
Airport Radar Service Areas goes into 


The FAA recognizes Sa 
that lost revenues incurred 
FBO’s outside the Mode C veil aie 


much uncertainty associated with this 
possibility due to a lack of information 
concerning the level of competition 
among FBO's inside and outside the 
Mode C veil throughout the United 
States. For example, in any given state, 
the market structure inside the Mode C 
veil could resemble a spatial monopoly, 
for services 


some aircraft operators were to relocate 
from areas of higher competition to 
areas of lower competition among 
FBO’s, those operators may incur higher 
charges for services rendered. For those 
operators who elect to relocate, it can be 
assumed to be in their best interest to do 
so. Thus, ae additional higher FBO 

aircraft operators incur as the 


previous paragraphs. 
Benefits 


This proposed rule is expected to 
generate potential benefits in the form of 


increased convenience to GA aircraft 
eee 


enhanced 
efficiency to FAA air traffic control. 
Oe ce 
without Mode C 
operate at an airport within the Mode C 


veil but outside of ATC radar coverage 
after receiving ATC authorization. 


operators fly 
the designated airports without Mode C 


For ATC, this proposed rule would 
provide benefits in the form of enhanced 
operations efficiency. Such enhanced 
efficiency would be the temporary relief 
of the strain on ATC to 


ATC to al 
ATC to allocate its personnel and 
equipment resources to more productive 


Although the benefits of this proposed 
rule have not been quantified, they are 
expected to be substantial for both the 
flying public and the FAA. 


Conclusion 


This proposed rule is not expected to 
impose costs on either the FAA or 
society, and would not 
significant costs on the aviation 
community (FBO’s). The FAA estimates 
that this proposed rule would po 
generate substantial benefits such as 
intreased convenience to some GA 
aircraft operators and operations 
efficiency to FAA air traffic control 
Thus, the FAA firmly believes that this 
proposed rule would be cost-beneficial. 


Initial Regulatory Flexibility 
Determination 


The Regulatory Flexibility Act of 1980 
(RFA) was enacted to ensure that small 
entities would not be unnecessarily and 
disproportionately burdened by 
Government regulations. 


be potentially affected by the 
implementation of the proposed rule are 
air taxi operators and FBO’s. 

in terms of air taxi operators, no cost 
impacts are anticipated by this proposed 
rule. This assessment is based on the 
FAA's estimation that these operators 


which fall within the radar coverage of 
ATC. 


In terms of FBO's, the FAA estimates 


this proposed rule would not have a 
significant economic impact on 
substantial number of small entities. 
International Trade Impact Assessment 


This tule would not have an 
effect on the sale of foreign aviation 
products or services in the United 
States, nor would it have an effect on 

services 


costs on aircraft operators nor aircraft 
manufacturers (U.S. or foreign) that 
would result in a competitive 
disadvantage to either. 


Federalism Determination 


The tions proposed herein 
would not have substantial direct effects 


the States, or on the distribution of 
power and responsibilities among the 
various levels of government. 

in accordance with Executive Order 
12612, it is determined that this proposal 
will not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 


Environmental Effects 


equipped with a Mode C 
webs apecatiinn atfialitiin ceatiin 
airports within a Mode C veil. As such, 
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and from each airport are intentionally 
unspecified to permit the pilot, 
complying with § 91.79, to avoid 


requiremen 

with the granting of authorizations since 
the adoption of the Mode C transponder 
requirement indicates that there would 
not be a large number of aircraft 
operations at any one airport that would 
utilize this proposed action. For these 
reasons, the FAA has concluded that 
further environmental assessment is 
unnecessary and makes a finding of no 
significant impact as a result of the 
adoption of this proposed rule. 
Conclusion 


For the reasons discussed in the 
preamble, and based on the findings in 
the tory Flexibility Determination 
and the International Trade Impact 
Analysis, the FAA has determined that 
this proposed rule would not be major 
under Executive Order 12291. In 
addition, the FAA certifies that this 
proposed rule would not have a 
significant economic impact, positive or 
negative, on a substantial number of 
small entities under the criteria of the 


Regula 
FR 11034; February 26, 1979.) 
List of Subjects in 14 CFR Part 91 


Air traffic control, Aircraft, Automatic 


altitude reporting equipment, Aviation 
safety, Terminal control area, 
Transponder, Mode C veil. 


The Proposed Special Federal Aviation 
Regulation (SFAR) 


For the reasons set forth in the 
the FAA proposes to amend 
part 91 of title 14 of the Code of Federal 
Regulations as follows: 


PART 91—GENERAL OPERATING AND 
FLIGHT RULES 


1. The authority citation for part 91 
continues to read as follows: 


Authority: 49 U.S.C. 1301(7), 1303, 1344, 
1348, 1352 through 1355, 1401, 1421 (as 
amended by Pub. L. 100-223), 1422 through 
1431, 1471, 1472, 1502, 1510, 1522, and 2121 
through 2125; Articles 12, 29, 31, and 32{a) of 
the Convention on International Civil 
Aviation (61 Stat. 1180); 42 U.S.C. 4321 et seq.; 
E.O. 11514; Pub. L. 100-202; 49 U.S.C. 106{g) 
(Revised Pub. L. 97-449, January 12, 1983). 


2. By adding Special Federal Aviation 
tion No. to read as 
follows: 


Section 1. For purposes of this SFAR: 

(a) The airspace within 30 nautical miles of 
a terminal control area primary airport, from 
the surface upward to 10,000 feet MSL, 
excluding the airspace designated as a 
terminal control area is referred to as the 
Mode C veil. 

(b) Effective until December 30, 1993, the 
transponder with automatic altitude 
capability requirements of FAR § 91.24(b)({2) 
do not apply to the operation of an aircraft: 

(1) In the airspace at or below the specified 
altitude and within a 1.5-nautical-mile radius 
SRE eee Re eee 


(2) In the airspace at or below the specified 
altitude along the most direct and expeditious 

routing between an airport listed in Section 2 
of this SFAR and the outer boundary of the 
Mode C Veil airspace overlying that airport, 
consistent with established traffic patterns, 
noise abatement procedures, and safety. 

Section 2. Effective until December 30, 
1993. Airports At Which the Provisions of 
Section 91.24{b)(2) Do Not Apply. 

(1) Airports within a 30-nautical-mile 
radius of The William B. Hartsfield Atlanta 


(2) Aisports within « 20-nestionl mile 
radius of the General Edward Lawrence 
Logan International Airport. 
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(3) Airports within a 30-nautical-mile 
radius of the Charlotte/Douglas International 
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(4) Airports within a 30-nautical-mile 
radius of the Chicago-O’Hare International 


= § 


eG = & 8892 8 & 





(5) Airports within @ 30-nautical-mile , , 
' 
ae ee (9) Airports within # 30-nautical-mile 
radius of the Honolulu International Airport. 


(7) Airports within a 30-nautical-mile 
radius of the Stapleton International Airport. 


(10) Airports within a 30-nautical-mile 
radius of the Houston Intercontinental 


(6) Airports within a 30-nautical-mile 
radius of the Dallas/Fort Worth International 


(11) Airports within a 30-nautical-mile 
radius of the Kansas City International 
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(8) Airports within a 30-nautical-mile 
radius of the Detroit Metropolitan Wayne 
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(15) Airports within a 30-nautical-mile 
radius of the New Orleans International/ 
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(19) Airports within a 30-nautical-mile 
(16) Airports within a 30-nautical-mile radius of the Lambert/St. Louis International 
radius of the John F. Kennedy International Airport. 


(12) Airports within a 30-nautical-mile 
radius of the McCarran International Airport. 


(20) Airports within a 30-nautical-mile 
radius of the Salt Lake City International 


(13) Airports within a 30-nautical-mile 
radius of the Memphis International Airport. 


(17) Airports within a 30-nautical-mile 
radius of the Philadelphia International 
Airport. 


(21) Airports within a 30-nautical-mile 
radius of the Seattle-Tacoma International 


(14) Airports within a 30-nautical-mile 
radius of the Minneapolis-St. Paul 


(22) Effective upon the establishment of the 
Tampa International Airport TCA: Airports 
within a 30-nautical-mile radius of the Tampa 
International Airport. 





Airport, Baltimore-Washington International 
Airport, and Dulles International Airport. 


(23) Effective until the establishment of the 
Washington Tri-Area TCA or December 30, 
1993, whichever occurs first: Airports within 
a 30-nautical-mile radius of the Washington 
National Airport and Andrews Air Force 


Issued in Washington, DC, on May 21, 1990. 
Harold W. Becker, 
Acting Director, Air Traffic Rules and 
Procedures Service. 

(24) Effective upon the establishment of the MD. 
Washington, Tri-Area TCA: Airports within a [FR Doc. 90-2215 Filed 5-24-00; 6:45 am] 
30-nautical-mile radius of the Washington BILLING CODE 4910-13-M 
National Airport, Andrews Air Force Base 
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Part V 


The President 


Proclamation 6139—World Trade Week, 
1990 








Presidential Documents 


Proclamation 6139 of May 23, 1990 
World Trade Week, 1990 


By the President of the United States of America 


A Proclamation 


As we enter the last decade of the 20th century, it is fitting that we prepare to 
do business—global business—in the 21st. Because our participation in inter- 
national trade has become essential to the Nation's strength and prosperity, it 
must continue to increase. 


The prospects for expanded U.S. participation in world trade are improving 
dramatically. Nearly 500 years ago, the historic journey of Christopher Colum- 
bus helped to launch the exploration and development of a vast portion of the 
globe. Today the winds of change are leading us into uncharted areas of 
business and commercial opportunity. New markets are emerging, markets 
that will affect the social and economic development of entire nations. 


The triumph of democratic ideals and the emergence of free market principles 
around the world are creating tremendous opportunities, not only for peoples 
who once suffered under the centralized planning of Marxist-Leninist regimes, 
but also for American business and industry. As more and more countries 
establish market systems and entrepreneurial economies, the American pri- 
vate sector can help to foster desperately needed innovation and flexibility. 
The U.S. Government is already committed to promoting free enterprise in 
those countries and to opening their markets to American business. 


At the Uruguay Round of trade negotiations with 97 other countries, the 
United States is seeking the freer movement of goods, services, and capital 
across national boundaries. We are working diligently to bring those negotia- 
tions to a successful conclusion by the end of the year. 


In the United States itself, we are equally committed to building and maintain- 
ing an economic environment that is favorable to trade and to improving our 
ability to compete. However, the United States Government can only provide 
the setting; the actual work must be done by individual business men and 
women. Toughened in recent years by fierce competition on a global scale, 
these Americans know that protectionism is not a means to progress and 
prosperity. Rather, U.S. business leaders have strengthened and renewed their 
commitment to excellence. 


The owners, managers, and employees of American companies and farms 
know that improving their competitiveness requires the production of consist- 
ently high quality products and services that will attract buyers in every 
country. A growing number of U.S. firms are engaged in extensive efforts to 
enhance the quality of their operations through thoughtful, self-critical assess- 
ment and hard work. Still, we have only scratched the surface. We need to do 
much more in our national quest for excellence. 
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[FR Doc. 90-12431 
Filed 5-24-90; 11:04 am] 
Billing code 3195-01-M 


In today's highly competitive global economy, Americans must pursue export 
sales with the same energy and enthusiasm they devote to sales in this 
country. They can and should move quickly to take advantage of opportunities 
overseas. The risks are sometimes great, but the rewards are always enjoyed 
by many: companies benefit from profits and growth; workers benefit from 
more jobs; consumers benefit from a greater variety of goods and services at 
lower prices. The entire population gains. 


The global flowering of freedom, the expansion of world markets, and the 
critical stage of the Uruguay Round make this World Trade Week an especial- 
ly important one. I call on all Americans to respond to the challenge. 


NOW, THEREFORE, I, GEORGE BUSH, President of the United States of 
America, by virtue of the authority vested in me by the Constitution and laws 
of the United States, do hereby proclaim the week beginning May 20, 1990, as 
World Trade Week. I call upon the people of the United States to observe this 
week with appropriate programs, ceremonies, and activities. 


IN WITNESS WHEREOF, I have hereunto set my hand this twenty-third day 
of May, in the year of our Lord nineteen hundred and ninety, and of the 
Independence of the United States of America the two hundred and four- 
teenth. 


Lurk 


Editorial note: For the President's remarks on World Trade Week, see the Weekly Compilation of 
Presidential Documents (vol. 26, no. 21). 
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